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APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


In an action to recover damages for injuries sustained from a 
fall, while a customer in defendant's store, by vegetable matter on the 
floor where there is no evidence to establish the source of the vege- 
table matter or the period of time it was on the floor, the only evidence 
being that defendant's employee swept up similar vegetable matter in 
the area five to ten minutes before plaintiff's fall and two or three 
customers, including plaintiff, passed over the same place before 
plaintiff's fall, the questions presented are: 


Whether the Trial Court was in error in refusing to direct 
a verdict for the defendant. 


Whether the Trial Court was in error in refusing to grant 
defendant's motion N.O.V. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 





No. 14, 728 


SAFEWAY STORES, INC., 
A CORPORATION 


Appellant, 
Vv. 7 
SADIE A. PRESTON, : 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Safeway Stores, Inc., a Corporation, defen- 
dant below, from a judgment in favor of the appellee, Sadie A. Preston, 
plaintiff below, and the parties will be hereafter referred to as they 
appeared in the Trial Court. : 
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The action was commenced by a complaint filed by Sadie A. 


Preston against Safeway Stores, Inc., a Corporation, claiming damages 
in the sum of $32, 000. 00 for injuries sustained by reason of the alleged 
negligence of the defendant in permitting a vegetable leaf to be upon the 

floor of the said store, making the floor unsafe and dangerous which 


caused plaintiff to slip and fall. 


Jurisdiction was conferred on the District Court by the pro- 
visions of Section 306, Title 11 of the 1950 Edition of the Code of the 
District of Columbia, and on this Court by Section 1291, Title 28, 
United States Code. 


STATEMENT OF THE CASE 


The plaintiff testified that on April 7, 1955, she was a customer 
in the defendant's store at 2938 Georgia Avenue, N.W., Washington, 
D.C. As she entered the store she passed in front of the checkout coun- 
ter and passed through a turnstile and stopped at the vegetable counter. 
A colored gentleman was being checked out at the time. She got a few 
vegetables and a can of soup and went to the checkout counter. Then she 
looked up and Saw some crackers she wanted and turned and was making 
her second step when she stepped on something and skidded and fell. 

She stated that there was no one in the front of the store except the 
checker Hill, the gentleman he was checking out and plaintiff. When 
she got up she saw a skid mark and a piece of some kind of vegetable. 
Mr. Smith or Mr. Hill picked it up and said "here's what you skidded 
on'’. It was about an inch or an inch and a half long (J. A. 3-8). 


Rondle Hill, the checker, called as a witness for plaintiff, stated 
he was checking the day plaintiff fell and saw her fall. That she was 
about four or five feet from the checking counter when she fell. That 
she was helped up by the gentleman he was checking out and was on her 
feet when he came from around the counter. That he saw a small piece 


of the top of an onion on the floor. That he swept the floor quite a few 
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times that day and swept the floor with an ordinary broom five to ten 
minutes before plaintiff fell. That he recalls gathering up vegetable 
leaves and putting them in a can behind the counter and there were 

some onion tops in them. That there were two or three people in the 
checking out line when plaintiff fell. That the sweepings are put ina 
box behind the counter (J.A. 11-16). 


: 
At the close of the plaintiff's evidence the defendant moved for a 
directed verdict on the ground the evidence disclosed no Epes of 


any kind on the part of the defendant. 


The Court in denying plaintiff's motion for a directed verdict, 


among other things, said, commencing at page 18 of the joint appendix: 


"The plaintiff's proof, elicited out of the mouth of the 
defendant's employee, is to the effect that the plaintiff fell 
on a small piece of onion which was lying on the floor. The 
defendant's employee also testified that it was part of his 
duty to sweep the floor and that he swept that particular 
portion -- the floor in that particular portion of the store 
about 5 or 10 minutes before the plaintiff fell. In so doing, 
he swept up about two handfuls of vegetable leaves. Among 
them were some lettuce leaves and onion tops. He swept 
this debris into containers. It is a reasonable inference 
that in so doing, he might have either overlooked one piece 
of onion or that one piece of onion might have dropped out 
of the container as the debris was being swept into the con- 
tainer or possibly one onion piece might have not been 
carried by the broom entirely into the coutainer. 


"To be sure, the employee also testified that between 
the time that he swept the floor and the time that the plain- 
tiff fell, there were two or three customers being' checked 
out. It is possible, of course, for debris to be dropped on 
the floor in the store by customers as they go up and down 
the aisle and withdraw various articles from the bins and 
put them into containers that they are going to take out of 
the store, and that may frequently happen with individual 
pieces of vegetables, like string beans and the like. Con- 
ceivably, it is possible for a customer to drop an onion 
as he is withdrawing onions from a bin into a container, 
but it is hardly likely that the customer in so doing would 
drop a piece of onion skin. While it is not impossible, it is 
not likely. After all, we are dealing with inferences, and 
it is for the jury to decide what inference to draw. It seems 
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to the Court that on this testimony, it is permissible 

for the jury to draw the inference that since among the 

debris that the defendant's employee had swept up there 

were a number of onion tops, then a little piece of onion 

skin might have been either dropped by him or left on 

the floor in the process of sweeping. The Court is of the 
opinion there is a sufficient prima facie case to require 

it to deny the motion for a directed verdict and to pro- 

ceed with the trial. The entire question is for the jury.” 

The defendant again moved for a directed verdict at the close of 


all the evidence in the case, which said motion was also denied. 


The defendant then filed its motion to set aside the judgment and 
enter judgment for the defendant and/or grant a new trial, which said 
motion was denied in an opinion which is set out in the joint appendix 


commencing at page 22. 


STATEMENT OF POINTS 


1. The Court erred in denying defendant's motion for a directed 
verdict at the close of plaintiff's case. 


2. The Court erred in denying defendant's motion for a directed 


verdict at the close of all the evidence in the case. 


3. The Court erred in denying defendant's motion to set aside the 
judgment and enter judgment for the defendant. 


SUMMARY OF ARGUMENT 


1. It is admitted that plaintiff was a customer in defendant's 
store and that she fell, but in order to make out a case to be passed 
upon by the jury the plaintiff has the burden of proving that either the 
defendant placed the debris on the floor or that the condition of which 
plaintiff complains was on the floor for such a period of time that the 
defendant knew, or should have known in the exercise of reasonable care 
of its presence and that it had an opportunity to remedy the situation. 


It is contended that the plaintiff failed to produce any evidence either 


9) 


that the debris was placed on the floor by the defendant or that it had 
been there for such a period of time that the defendant knew, or in the 
exercise of reasonable care, should have known of its presence and 


remedied the situation. 3 


2. The Trial Court ruled that defendant's employee having swept 
the floor some five or ten minutes before the incident and having ad- 
mitted that he swept up vegetable matter, including some onion tops, 
the jury could infer from this statement that the onion top had been 
placed or left on the floor by the defendant, and it is the contention of 
the defendant that there was no evidence of this fact and that the Court 


was basing an inference upon an inference which was not permissible. 


ARGUMENT 
I, 





PLAINTIFF'S EVIDENCE FAILED TO MAKE OUT 
A PRIMA FACIE CASE OF NEGLIGENCE | 


There is no question but what plaintiff fell ona piece of onion 
skin about an inch or an inch and a half long that was on the floor. 
There is no question but what the floor was swept up some five or ten 
minutes before plaintiff fell and that vegetable matter, which is not un- 
usual, was swept up and that the sweepings included some onion tops. 
The plaintiff's evidence also disclosed that two or three customers at 
least had passed over this spot between the time of the | sweeping and 
her fall. 


The liability of the defendant, which is saan conceded in 
the Court's written opinion, is set forth rather clearly in the case of 
F. W. Woolworth Co. v. Williams, 59 App. D.C. 347, 41 Fed. (2d) 970. 
Numerovs cases in this Court have referred to this case, including 
Brodsky v. Safeway Stores, 80 U.S.App.D.C. 301, 152 Fed. (2d) 677, 
and the law contained therein is still the law of the District of Columbia 
The Court, in its opinion, commencing at page 348 of the D.C. Reports, 
says the following: | 
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"The burden of proving defendant's negligence is 
upon the plaintiff. The mere happening of the accident 
does not shift to the defendant the burden of establishing 
that the accident did not occur through its negligence, 
nor does it create a presumption of negligence. On the 
contrary, the legal presumption is that reasonable care 
was exercised by the defendant." 


* * * 2 * 


"The defendant is not an insurer against accident to 
persons entering its store for the purpose of making pur- 
chases or otherwise. Until it is established that the 
accident was occasioned through the negligence of defen- 
dant's employees, or as the result of the existence of a 
condition of which defendant had either actual or con- 
structive notice, there can be no recovery.” 


* * * * * 


"Conceding that defendant observed the spot on the 

floor immediately following the accident, this is not 

sufficient in itself to establish her case. Plaintiff made 

no attempt to show how or by whom the spot was created, 

or how long it had existed. It may have been occasioned 

by some other customer, having no connection with the 

defendant, dropping or spilling something on the floor. 

This well might be, considering the fact that the evi- 

dence shows that the floor had been swept only a few 

minutes prior to the accident." 

On page 349 of the D.C. Reports, the Court further says that 
applying the foregoing well-established rules, as to the liability of a 
storekeeper for the safety of his customers, to the case at bar, there is 
no theory upon which the judgment could be sustained. The only basis 
upon which the Court permitted the case to go to the jury was on the 
theory that plaintiff's evidence disclosed that the defendant’s employee 
swept the floor some five or ten minutes prior to the fall and that he 
picked up some vegetable debris, including onion skin, and the fact that 
the plaintiff fell upon a piece of onion skin was evidence that the debris 
was dropped by Hill or overlooked when he cleared the floor (J. A. 23). 
There is no evidence that when he swept the floor he did not sweep it 
properly and there is the presumption in the Woolworth case set forth 
above that there is the legal presumption that reasonable care was exer- 
cised by the defendant. In the Woolworth case the floor had been swept 


just a few minutes prior to the fall of the plaintiff. 
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The principal of law was recently cited with approval by this Court 
in the case of Martin v. United States, 96 U.S. App. D. c. 294, 225 Fed. 
(2d) 945. 


The plaintiff's evidence indicated the piece of onion top could 
come from one of several possible sources. Mr. Hill, called by the 
plaintiff, testified that two or three persons were being checked out 
ahead of the plaintiff in the general area where the plaintiff fell. It was 
equally plausible that one of these two or three customers tracked in or 
dropped the piece of onion top. It was also certainly possible that the 
plaintiff herself could have dropped the debris accidentally or have 
picked up the piece of onion top on her foot while she was passing the 
vegetable counter on her way in. To permit the question of defendant's 
negligence to be submitted to the jury on such evidence opened up an 
endless realm for speculation and conjecture and the building of an in- 


ference upon an inference. 


In the case of Collins v. District of Columbia, et al, 60 App. D.C. 
100, 48 Fed.(2d) 1012, the Court, at page 102, made the following state- 
ment: 


"'tAn inference cannot be drawn from a presumption, 
but must be founded upon some fact legally established. 
This court has repeatedly held that when liability depends 
upon carelessness or fault of a person, or his agents, 
the right of recovery depends upon the same being shown 
by competent evidence, and it is incumbent upon such a 
plaintiff to furnish evidence to show how and why the acci- 
dent occurred--some fact or facts by which it can be de- 
termined by the jury, and not be left entirely to conjecture, 
guess, or random judgment, upon mere le with- 


out a single known fact.'" | 

In the case of Lottie Orum, et al v. Safeway stowle, Inc., a Cor- 
poration, Municipal Court of Appeals decision, decided! February 13, 
1958, 138 Atl. 2d 665, the Court, in its opinion, at page 666, made the 


following statement covering such a situation: | 
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"There being no evidence as to how long the bean 

had been on the floor, and it being possible that another 

customer may have dropped it just before appellant 

stepped on it, any finding by a jury that the employees 

of the store saw the bean or should have seen it in 

time to remove it or warn appellant, would rest on 

pure conjecture and not on reasonable inference. 

The evidence did not furnish a basis for finding negli- 

gence on the part of appellee." 

The plaintiff's theory as to defendant's negligence, and which was 
followed by the Trial Court, was that the plaintiff fell on a piece of onion 
which was placed on the floor by the defendant's employee or that it was 
left there when he swept the floor. The weakness in this theory is that 
there was no evidence that this occurred. In the case of Kenny v. 
Washington Properties, 76 U.S. App. D.C. 43, 128 Fed.(2d) 612, the 
Court, in its opinion, stated the following: 

""We have often said that, while a satisfactory con- 

clusion may be reached through an inference from es- 

tablished facts, there must still be facts proved from 

which the inference can be drawn. No inference of fact 

may be drawn from a premise which is wholly uncertain." 

This Court, in several cases, has held that where the plaintiff's 
evidence fails to establish defendant's negligence as causing the alleged 
injuries that he will not be permitted to substitute speculation for sub- 


stantial evidence. 


The plaintiff should not be permitted to substitute speculation for 
substantial evidence and where the evidence of how the debris got on the 


floor is so uncertain the jury in this case should not have been permitted 


to speculate that her injuries were attributable to appellee's negligence. 


Reece v. Capital Transit Company, 97 U.S. App. D.C. 274, 230 Fed. (2d) 
824. 


a 





IL. 


THE DECISIONS OF THE SUPREME COURT OF TI 
UNITED STATES REFERRED TO IN THE COURT' 
OPINION HAVE NOT DISTURBED THIS FUNDAMENTAL 
RULE OF LAW 


It has been a familiar rule of law over a great many years thata 
plaintiff in a tort action fails to make out a prima facie case where his 
evidence is equally consistent with the proposition that the defendant 
was not negligent as it is with the proposition that the defendant was 
negligent. This is just another way of stating that the plaintiff has 
failed to produce any substantial evidence as to the defendant's negli- 
gence which proximately caused plaintiff's injury. This concept may 
be referred to hereafter as the "equivocal evidence” rule. This principle 
was Clearly stated by Judge Taft in Ewing v. Goode, 78 Fed. 442, 444, 
wherein it is stated: | 

"When a plaintiff produces evidence that is con- 

sistent with an hypothesis that the defendant is not 

negligent, and also with one that he is, his proof 

tends to establish neither." ! 

This so-called "rule of proof'' was approved and applied by the 
Supreme Court of the United States in the case of Patton v. Texas and 


Pacific Railway Company, 179 U.S. 658, and in Gunning v. Cooley, 281 
U.S. 90, 50S. Ct. Re. 231. 


In the case of Pennsylvania Railroad Company v. Chamberlain, 
288 U.S. 333, 53 S.Ct. Re. 391, the Supreme Court in ts Opinion, at 
page 339 of the Official Reporter,said: 


"We, therefore, have a case belonging to that class 
of cases where proven facts give equal support to each 
of two inconsistent inferences; in which event, neither 
of them being established, judgment, as a matter of law, 
must go against the party upon whom rests the necessity 
of sustaining one of these inferences as against the other, 
before he is entitled to recover." 


10 


This Court applied this doctrine in Kelly Furniture Company v. 
Washington Railway and Electric Co., 64 App. D.C. 215, 76 Fed. (2d) 
985, in which it said: 


"In this jurisdiction, and indeed in the Federal 

Courts generally, the rule is that the trial court 

should direct a verdict for defendant where the evi- 

dence and all the inferences which justifiably can be 

drawn from it will not constitute a sufficient basis for 

a verdict for plaintiff." 

The Trial Court in its opinion in this case (J. A. 24), after recit- 
ing the above rule and authorities, stated: 


"Were this the state of the law, at present, this 
court would have been inclined to direct a verdict in 
favor of the defendant. This principle, however, no 
longer prevails in the Federal courts." 
The Trial Court concluded that the United States Supreme Court, 
in Lavender v. Kurn, 327 U.S. 645, 66 S.Ct. Rep. 740, had overruled its 
prior decisions and the prior rulings of other Federal Courts applying 


the so-called "equivocal evidence" doctrine. 


The issues before the Supreme Court in Lavender v. Kurn, supra, 
were entirely different from the case presented to the trial judge herein 
and there have been several decisions of our Federal Circuit Courts of 
Appeals which have been decided subsequent to the Lavender case which 
indicate that the Supreme Court had not overturned this time tested doc- 


trine nor had it any intention of so doing. 


In Lavender v. Kurn, supra, the Supreme Court was presented 
with a claim for wrongful death brought by the administrator of a de- 
ceased railroad worker against the employer under the Federal Em- 
ployees’ Liability Act. The decedent was killed while working as a rail- 
road switchman. He was found fatally injured on a dark night lying by a 
track in the railroad yard. Plaintiff's contention was that the decedent 
had been struck on the head by the protruding mail hook of a moving 
train. Defendant's theory was that the decedent had been murdered. 


Both sides introduced considerable evidence showing the range of the 


vy 
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protruding mail hook together with evidence disclosing that the place 
where the employee was working was very dark and that the ground was 
uneven. There was a factual situation presented from which the jury 
might make certain inferences and the Court in its opinion, among 
other things, said at page 653 of the Official Reporter: | 
"It is no answer to say that the jury's verdict in- 

volved speculation and conjecture. Whenever facts are 

in dispute or the evidence is such that fairminded men 

may draw different inferences, a measure of specula- 

tion and conjecture is required on the part of those 


whose duty it is to settle the dispute by choosing what 
seems to be the most reasonable inference. Only 


when there is a complete absence of probative facts to 

support the conclusion reached does a reversible error 

a eee 

In the present case there is no substantial evidence to show that 
the defendant, or its employees, was negligent. As a matter of fact, 
all of the evidence, in addition to the applicable legal presumptions, 
militate against any finding of negligence on the part of ‘the defendant. 
The only positive testimony was that all of the vegetable matter had been 
swept up from the floor. The mere presence of vegetable matter on the 
floor has never been sufficient to raise an inference of negligence against 
a store owner. It is submitted that the doctrine of Lavender v. Kurn, 
supra, was not intended by the Supreme Court to cover the issue pre- 
sented in the instant case. To carry the doctrine to such an extent would 
be to allow every case to go to a jury where a plaintiff has only estab- 
lished a mere possibility that the defendant had been negligent. 


In the case of Moore v. Chesapeake and Ohio Railroad Company, 
340 U.S. 573, 71 S.Ct. Re. 428, the court said "Speculation cannot supply 


the place of proof". 


The decisions of several Federal Courts, subsequent to Lavender 
v. Kurn, supra, indicate clearly that the doctrine of "equivocal evidence" 
has not been overruled by that case. This Court in Gamble v. Capital 
Transit Co., 82 U.S. App.D.C. 57, 160 Fed. (2d) 283, recognizes this 
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doctrine nearly one year after the decision in Lavender v. Kurn, in 


which this Court said: 


"We are of opinion that the evidence adduced by plain- 
tiffs, considered with all the inferences which justifiably 
can be drawn from it in their favor, is not sufficient to 
properly support a verdict for them. ‘When a plaintiff 
produces evidence that is consistent with an hypothesis 
that the defendant is not negligent, and also with one 
that he is, his proof tends to establish neither.'" 


The Fifth Circuit Court of Appeals had a somewhat Similar situa- 


tion in the case of Smith v. General Motors Corporation, 227 Fed. (2d) 


210, which was an action against an automobile manufacturer for the 
wrongful death of a motorist on the theory that the manufacturer had 
negligently fitted or had omitted a cotter pin in the steering mechanism 
of plaintiff's automobile, thereby causing the automobile to run into a 
bridge abutment. The Trial Court directed a verdict for the defendant 
and it was affirmed by the Court of Appeals. The cotter pin was found 
missing from the steering mechanism after the decedent had crashed, 
killing himself and demolishing his automobile. Plaintiff's experts 
testified that the looseness created in the steering mechanism by a mis- 
sing or loose cotter pin could cause a loss of control. The Court, in its 
Opinion, at page 213 stated: 
"Turning now to the evidence, we must decide how 

likely plaintiff's hypothesis of the accident is. If we con- 

clude, as the trial judge did, that his hypothesis is only 

a guess or a possibility, or is no more probable than 

one of several others, then we must affirm, because the 

court should then not have submitted the case to the jury." 

The Court again, at page 216, made the following statements: 


"Clearly, here, no one could say that the likelihood 
that Smith met his death as a result of a mechanical de- 
fect is any greater than that the collision with the bridge 
abutment resulted from human failure which, as reason- 
able men, we all know greatly preponderates as the 
cause of automobile accidents. "’ 


* * KK K K K K K K X 
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"We must find that the plaintiff here failed in hag 
proof because she was unable to show that what might 
possibly have happened did probably happen to cause 
Smith's collision with the concrete abutment of the 
bridge. We also find that the necessity of piling in- 
ference on inference where there is no clear prepon- 
derance in favor of plaintiff's theory as to the exis- 
tence of each of the links in the chain, makes this. 
case on its facts one in which the trial court properly 
directed a verdict for the defendant." ! 





CONCLUSION 


The cases cited above clearly disclose that the plaintiff in a negli- 
gence case is required to produce evidence which shows that the defen- 
dant was probably negligent or at the very least the evidence and the 
inferences therefrom cannot be equally consistent with the exercise of 
due care. The opinions of the various courts, subsequent to the opinion 
in the case of Lavender v. Kurn, supra, clearly indicate that it did not 
intend to abandon th{s requirement of proof which would throw open the 
doors of speculation to the jury in every case where the evidence merely 
indicated that the defendant may have possibly committed some negligent 


act. | 


The Trial Court was in error in refusing to direct a verdict for 
the defendant in this case for there was no proof of any kind that defen- 
dant's employees were responsible for the piece of debris on the floor 
which caused plaintiff's fall. There wasn't a shred of evidence from 
which a jury could logically infer that the defendant was responsible for 


its presence on the floor. 


It is respectfully submitted that the judgment in favor of the plaintiff 
should be reversed with directions to the Trial Court to enter a judgment 


in favor of the defendant. 


CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N. W. 
Washington, D.! C. 


Attorney for ‘Appellant. 
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1 
JOINT APPENDIX 


[ Filed May 15, 1956] 


IN THE UNITED STATES DISTRICT COURT. 
FOR THE DISTRICT OF COLUMBIA 


Sadie A. Preston 
729 Fairmont St. N. W. 
Washington, D. C. 


Plaintiff 


Civil Action 
No. 2035-156 


vs. 


Safeway Stores, Inc. 
a corporation 
1845-4th St. N.E. 
Washington, D. C. 


Defendant 


—_ aw" ww ZY “SY SZ SY SSS fl 


COMPLAINT Personal injuries due to 
fall in store. 


The plaintiff, Sadie A. Preston, sues the defendant, Safeway 
Stores, Inc. a corporation for the following reasons: | 

1. The Court has jurisdiction of the cause, the amount involved 
being in excess of $3,000.00. | 

2. That on, to wit, the 7th day of April, 1955, the plaintiff was a 
customer in the store operated by the defendant at to wit, 2928 Georgia 
Ave. N.W. in the District of Columbia. That the defendant, through its 
agents, employees, and/or servants, carelessly and negligently allowed 
and permitted a vegetable leaf to be upon the floor of said store, making 
the floor unsafe and dangerous for anyone walking on same including the 
plaintiff. That due to the negligence of the defendant, the plaintiff while 
walking in said store stepped upon the aforesaid vegetable leaf and 
slipped to the floor. : 

3. That due to the negligence of the defendant, the plaintiff sus- 
tained a contusion of the parietal bone of the skull, mild concussion, 


bruise of right hip, contusion of right knee, and aggravation of 
| 
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spondylolisthesis causing her permanent injury. That the plaintiff was 
caused to expend money for medical attention, and has lost time at her 
employment. 
Wherefore, the plaintiff demands judgment of the defendant in the 
sum of $32,000.00, besides the costs of this suit. 
/s/ Martin Mendelsohn 
/s/ Benjamin Prager 


Attorneys for Plaintiff 
Washington Building 
Washington, D.C. 


DEMAND FOR JURY TRIAL 
The plaintiff demands that the above cause be tried by jury. 
/s/ Martin Mendelsohn 


[ Filed May 24, 1956] 

ANSWER TO COMPLAINT 

Comes now the defendant, Safeway Stores, Inc., a Corporation, by 
and through their attorney, Cornelius H. Doherty, and for answer to the 
complaint filed herein avers as follows: 

1. The defendant admits that on April 7, 1955, it was a corpora- 
tion doing business in the District of Columbia and that it operated a 
store at 2928 Georgia Avenue, N. W., Washington, D. C., and that the 
plaintiff was a customer in its store. 

2. The defendant denies each and every other allegation con- 
tained in the said complaint and denies that the plaintiff was in any way 
injured or damaged by reason of any negligence of the defendant, its 
agents or employees. 

3. The defendant says that the injury and damage of the plaintiff, 
if any, was caused by her failure to exercise reasonable care for her 
own Safety and that it was her negligence which was the sole or contrib- 
uting cause of any injury or damage sustained. 

The premises considered, the defendant prays that the said com- 
plaint be dismissed with costs. 

/s/ Cornelius H. Doherty 


x * * 
Attorney for Defendant 


[ Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


SADIE A. PRESTON : 
the Plaintiff herein, was called as a witness in her own behalf, and 
having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MENDELSOHN: : 

* aK sd * * | * 

Q. Directing your attention to April 7, 1955, which is a little 
over three years ago, were you in the Safeway Store at 2938 Georgia 
Avenue Northwest? A. I was. | 

Q. Before you went to the grocery store, Mrs. Preston, where 
had you been? A. Carried my little grandson to Monroe School. 

Q. What time of the day was this, do you know? A. About 10 
minutes of one, I guess, when I entered the Safeway Store. 

THE COURT: What was your answer? | 

THE WITNESS: About a few minutes of one. 

THE COURT: A few minutes of one? 

THE WITNESS: Yes. 

BY MR. MENDELSOKEN: 

Q. Now, Mrs. Preston, did you go in the Safeway to purchase 
some articles? A. Yes, I did. 

Q. When you walk into that Safeway Store, Mrs. Preston, where 
are the checking-out counters located in reference to the front door ? 

4 A. Right straight in front of the door as you come in off Georgia 
Avenue, the checking counter is right in front of you. : 

THE COURT: Don't speak quite so fast because we have to follow 
what you are saying. i 

THE WITNESS: Oh, excuse me. ! 

BY MR. MENDELSOEN: i 

Q. The checking-out counters, you say, are close to the front 
door? A. Yes. I imagine about 6, 6 or 7 feet, something like that. I 
do not know exactly. : 

THE COURT: May I again remind you not to be quite so fast in 
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speaking, because it is hard to follow you. Your testimony is important. 
THE WITNESS: All right, O.K. 
BY MR. MENDELSOEN: 

Q. About six or seven feet, was that your testimony, from the 
front door? A. Yes. 

Q. When you walk into the store, Mrs. Preston, do you have to 
walk in front of these checking-out counters? A. Well, when I walk 
into the store, the checking-out counters--you have a turnstile here 
you go through. 

THE COURT: Suppose you speak through the microphone. 

MR. MENDELSOHN: Speak through that microphone. 

THE WITNESS: When I come into the store, the checking counter 
is in front of me and I turn to the left to go through the stile gate. 

BY MR. MENDELSOHEN: 

Q. Now, when you pass through this turnstile, what is on the left 
side, left wall as you are facing the back of the store? A. Fruit and 
vegetables. 

Q. Did you stop at the fruit-and-vegetable counter when you 
passed the turnstile? A. I did. 

Q. By the way, Mrs. Preston, did you notice anybody at the 
checking-out-counter when you walked into the store? A. Yes. 

Q. Do you know who that was? A. It was a colored gentleman. 

Q. What did you buy in the store, Mrs. Preston? A. A few 


oranges and then I got a can of soup. 


Q. Did you weigh the oranges, yourself, put them in a bag? 

A. Ihad four oranges and the man at the checking-out counter always 
weighs the things anyway. 

Q. How far was the counter or the shelf where you got your can 
of vegetable soup from the vegetable or fruit bins? A. Ido not know 
how many feet but the fruit was on one side and the canned food is on 
the other side of the Safeway. 

I do not know how many feet. It is not so far across because it 
is a small Safeway Store. 
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Q. How many cans of vegetable soup did you take of the shelf, 
do you recall? A. One. 3 

Q. What did you do after you had your four oranges in a bag and 
your can of vegetable soup, will you kindly describe just what you did 
and what happened? A. I came back to the checking counter and this 
gentleman, Mr. Hill, was at the checking counter that aay, Mr. Hill- 
he was not quite through with his-- 

THE COURT: I suggest again that you speak a little slower so 


that we can follow you, because this is important. 
THE WITNESS: O. K. | 
THE COURT: Otherwise, it will not help you if we do not follow 


you. 

THE WITNESS: O. K., thank you. : 

Well, I came back to the checking counter. This gentleman was 
still standing there and Mr. Hill was not quite through checking him out, 
when I looked up and I saw some crackers I wanted to buy, a box of 
crackers, and just when I turned, there were two rows of baskets, and 
just when I turned and was making my second step, I stepped on some- 
thing and skidded and my feet went up and I fell backwards. My head 
hit the floor and my back hit the floor and my arms scraped down on 
the baskets because it was just two rows of baskets-- 

BY MR. MENDELSOHN: : 

Q. Now, Mrs. Preston, did these baskets extend into the store ? 
A. Yes, there were quite a few of them. I never ae 3 them. It was 
quite a few of them. : 

Q. Where do they start from the end of the checking- -out counter 
into the store? A. I imagine it was a little space like that (indicating) 
from the checking counter to where the baskets start so anybody could 
just walk through like that if they really wanted or you could just turn 
and walk on down there. 





6 
Q. How far were you from the checking-out counter when you 


turned around to walkback to the store to get these oyster crackers? 


A. I was only a few feet, because this gentleman's basket was 
right there where Mr. Hill was checking them, and I turned in to the 
basket line -- I don't know how many feet it was -- it was just a few 
feet from the checking-out counter. 

Q. Would you say you were about 4 or 5 feet? A. I imagine it 
was around about 4 or 5 feet. I imagine it was about that far. 

Q. Was Mr. Hill checking out this gentleman in front of you? 

A. Yes, he was. 

Q. Were there any other customers besides this one gentleman 
in front of you at that time that was being checked out? A. There was 
no one in the front of the store but this gentleman that Mr. Hill was 
checking out, Mr. Hill and myself. There were some people in the back 
of the store. 

THE COURT: Just a moment. Just answer questions, and then 
wait until the next question -- 

THE WITNESS: O. K. 

THE COURT: -- is asked. 

BY MR. MENDELSOHN: 

Q. Was that the same’! man that was being checked out that you 
looked at when you entered the store, Mrs. Preston? A. Yes, it was. 

Q. Do you recall or did you look or notice anything that this other 
gentleman was purchasing who was standing in front of you? A. He had 
some milk and quite a few cans and he had five pounds of sugar, but I 
did not see any vegetables or anything. The most he had was canned 
food and milk and sugar, I did see that; I noticed that, but I did not see 
no vegetables. 

THE COURT: Just a moment. You have answered the question. 

BY MR. MENDELSOHN: 

Q. Now, Mrs. Preston, when you slipped on the floor, will you 
just tell us what happened to you? A. Well, I just stepped on this piece 
of, I don't know, some kind of vegetable with my right foot and my foot 
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T ! 
just skidded, oh, about 4 or 5 inches, something like that, and I just fell 
backward and hit my head and back, and then this gentleman -- I think 
his name was Smith, I learned after his name was Sonith, I think -- he 


picked me up. 
THE COURT: Get up to the microphone, because some of the 


jurors are quite a distance away from you. 

THE WITNESS: All right. : 

BY MR. MENDELSOHN: | 

Q. Now, when you were on the floor, Mrs. Preston, where was 
your feet pointed in location to the store? A. The back of the store. 

Q. And then your head was pointing toward the front of the store, 
is that correct? A. That is correct. 

Q. Who picked you up? A. This colored fellow whose name was 


Smith. 
Q. The gentleman that was being checked out in front of you? 


A. Yes. 
Q. When you got up, did you look on the floor, yoursel, at that 


time? A. Yes, I did. | 
Q. To see what was on the floor? A. Yes, I did. 
Q. Will you tell us what you saw, if anything, on the floor? A. Yes, 
I saw a skidmark and there was a piece of some kind of vegetable, I do 
not know what it was--a leaf of some kind. It was all matted down. 
Q. And how long was this skidmark that you say you saw? A. Oh, 


11 I imagine somewhere like that (indicating). 


Q. Indicating about how many inches, Mrs. Preston? A. I guess 
about four or five, five or six inches--something like that. I was so sick, 
I could not tell you exactly how long it was. It was not too long. 

Q. Now, Mrs. Preston, did you pick this article or this piece of 
substance off the floor, yourself? A. No, I did not. | 

Q. Do you know who did pick it up from the floor? : A. I don't 
recall whether it was Mr. Smith or Mr. Hill, but one of them picked this 
up and said, ''Here is what you skidded on." They laid it in my hand. 

Q. And did you have it in your hand? A. Idid. 
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Q. How big was this article? A. I could not say exactly, Lawyer 
Mendelsohn. I imagine around about an inch or maybe an inch anda 
half, something like that. It was all matted up and all dark and bruised, 
like it had been stepped on quite a few times. There was nothing fresh 
about it. 

Q. You say it was about an inch and a half long? A. Something 
like that. 

Q. How wide would you say it was? A. I imagine it might have 
been about an inch. I could not tell exactly. It was shaped something 

12 like that (indicating), but something that was mashed down like 
someone had stepped on it quite a few times. 

Q. What happened to it after you had it in your hand? 

MR. DOHERTY: I move that that last part of the answer be 
stricken about what she said she thought the condition of this particular 
bean, or whatever it is, was. 

THE COURT: Motion granted. That part of the answer was not 
responsive. lam going to ask you, Madam, to listen to counsel's ques- 
tions very carefully and just answer those questions and say nothing 
else. 

THE WITNESS: Yes, surely. 

BY MR. MENDELSSOHN: 

Q. Mrs. Preston, will you tell the Court and the jury just what 
your physical condition was when you got up from the floor ? 

THE COURT: I think we will withhold proof of the extent of the 
injuries until later. 

MR. MENDELSOHN: Oh, yes. 

THE COURT: I think we will take the evidence on liability first. 

BY MR. MENDELSOHN: 

Q. Now, did you talk to Mr. Hill about this piece of vegetable on 
the floor after you fell? A. No, I did not. 

13 Q. Did he say anything about this vegetable on the floor ? 

MR. DOHERTY: I object to anything he said. 

THE COURT: Let her answer yes or no. 


ee 
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THE WITNESS: Mr. Hill called -- 
THE COURT: Let the reporter read the question, and you must 


answer yes or no. 

THE WITNESS: Oh, excuse me. 3 
THE COURT: Just a minute. | 
(The Court Reporter read the question as above recorded.) 
THE WITNESS: Yes. | 

BY MR. MENDELSORHN: 
Q. What did he say, Mrs. Preston? 
MR. DOHERTY: I object to what he said. 
THE COURT: Just a moment. 
MR. DOHERTY: I do object to what he said. 
THE COURT: Objection sustained. 

BY MR. MENDELSOHN: ! 
Q. Did you talk to the manager of the store, Mrs, Preston. A. Yes. 


Q. Do you know where he came from after you fell? A. From the 
back of the store. He was in there behind the closed doors. 
Q. Did the manager have this piece of vegetable in his hand? 
A. He did. | 
Q. Did he take your name and address? A. Yes. 
Q. Did you see him take the names of anyone else? A. No one 
but Mr. Smith, the man who was in the store, that was all. There was 
nobody else in the front of the store excepting Mr. Hill. : 
THE COURT: Just a moment. Just answer questions and do not 
keep on talking. | 
THE WITNESS: All right. : 
THE COURT: You may now ask the next question, Mr. Mendelsohn. 
MR. MENDELSOHN: Your Honor, that is about al on liability. 
THE COURT: Beg pardon? 
MR. MENDELSOHN: That is all on liability. 
* * 9 
CROSS EXAMINATION 
BY MR. DOHERTY: ; 


Q. You say you were in there just a couple of minutes before you 
| 
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fell? A. Yes, about 2 or 3 minutes--not over 3 minutes. 

Q. When I took your deposition on the 13th of June, 1956, starting 
on page 5, you were asked this question: 

"Q. On the 7th day of April, 1955, how long had you ? 
been in the store before you fell? < 
"A. About ten or fifteen minutes." 

Did you give that answer to that question at that time? 4 
A. If you asked me that, I did not mean that I was in there ten or fifteen 
minutes before I fell. I was not in the store, maybe about ten or fifteen 
minutes altogether from the time I entered the store until I come out of 
the store--not ten or fifteen minutes. 

Q. How long were you in that line before you fell? A. Well, I 
would not call it a line because there was no one in front of me but Mr. 

16 Smith. 

Q. Well, how long were you behind him before you fell? A. May- 
be a minute, maybe not that long. I just come around and saw the 
crackers and went after the crackers. 

Q. On page 27 of that same deposition that was taken, in answer 
to a question by your own counsel--"'How long did you stand behind Mr. 
Smith before you decided to get these oyster crackers?" you answered, 
"I guess I was there about 3 or 4 minutes, something like that, because 
Mr. Smith had a big order, small things, looked like canned stuff, sugar, 
a whole lot of things.”’ Did you give that answer to that question at that 
time? A. If I did, I did not mean--I was not in the store over 3 minutes 
I know from the time I entered the store until I had the fall because I 
only picked up the oranges and soup and come back and started after the 
crackers when I fell. “5 

MR. DOHERTY: That is all. 

* * * a 
RONALD HILL 
was called as a witness and being first duly sworn, was examined and 


testified as follows: 
7 DIRECT EXAMINATION 
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BY MR. MENDELSOHN: 

Q. Will you state your full name, Mr. Hill? A. Ronald Hill. 

Q. Where do you live, Mr. Hill? A. I now live at 2709 Nicholson 
Street, Hyattsville, Maryland. | 

Q. How old are you? A. 22. 

THE COURT: I think you will have to speak a little louder so that 
all of the jurors can hear you as well as the Court and counsel. You can 
use the microphone if you wish. It is there for your convenience. 

BY MR. MENDELSORN: 

Q. Where are you employed, Mr. Hill? A. Safeway Stores, Inc. 

Q. Were you employed in the Safeway Stores, Inc., on April 7, 
1955? A. Yes, I was. 

Q. In what store was that, Mr. Hill? A. That was at 2927 Georgia 
Avenue--2928 Georgia Avenue. 

Q. How long were you employed in the Safeway store? A. How 
long have I been employed ? 

Q. Yes, sir. A. About five years this coming June. 

Q. Do you know Mrs. Preston, Sadie Preston, who is seated over 
here? A. Yes, I do. i 

Q. Did you know her before April 7, 1955? A. No, sir, I did not. 

Q. On April 7, 1955, were you at the checking-out counter at the 
Safeway store in the afternoon of April 7, 1955? A. Yes, sir. 

Q. Did something unusual happen in that store that day? A. Yes, 
sir. , 

Q. What was it, sir? A. Mrs. Preston slipped and fell on the 
floor. : 

Q. And when Mrs. Preston slipped and fell on the! floor--by the 
way, did you see her slip? A. Yes, sir. i 

Q. Where were you at thattime? A. At the check stand. 

Q. Were you checking out somebody at that time ? A. Yes, sir; 
I was. ! 


| 
Q. Do you know the gentleman's name who you were checking out 
at that time? A. No, sir. | 
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Q. Now, when Mrs. Preston fell, how far was that away from your 
checking-out counter? A. About four or five feet. 
Q. Did you pick her up? A. No, sir, I did not. 
Q. Did you walk from behind the counter after she fell? A. Yes, 


Q. Do you know who picked her up? A. One of the customers that 
I was waiting on. 

Q. Was the store well lighted at that particular spot? A. Yes, 
Sir, it was. 

Q. Did you notice any baskets lined up on each side of your check- 
out counter in the store at that time? A. I don't remember. 

Q. There usually are baskets lined up at that particular point, are 
there not, Mr. Hill? A. Yes, sir. 


Q. But you do not remember them at this particular time? A. No, 


Q. Now, when you walked from behind the counter, was Mrs. 
20 Preston then on her feet or was she still lying on the floor? A. She 

was on her feet. 

Q. What was her condition, if you noticed, at that time? A. Well, 
I didn't notice; just the gentleman had helped her up and was standing 
there. 

Q. Did you hear any noise of her striking her head when she struck 
the floor? A. No, sir, I didn't. 

Q. But you did see her slip? A. Yes, sir. 

Q. Did she have a hard fall, in your opinion, Mr. Hill? A. Yes, 
sir, I would say so. 

Q. Did you look on the floor to see what Mrs. Preston had slipped 
on? A. Yes, I did. 


. Did you see a substance on the floor? A. Yes, sir. 


. What was that, sir? A. It was a small piece of onion, green 


. What part of the onion, could you tell? A. The top. 
. Is that the green part that you usually tear away? A. Yes; 
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Did you pick it up from the floor? A. No, sir, I did not. 
Do you know who did pick it up? A. The manager. 
What is his name? A. Mr. Reuben Witherow. 
Q. Did you call him from the back of the store at the time of this 
accident, after the accident happened? A. Yes, sir. 


© © © 





Q. When you looked on the floor, did you see any skidmark on the 
floor where her shoe had stepped upon this substance 7" skidded a little 
bit? A. No, sir. | 

Q. Is that because you did not get that close to it, Mr. Hill? 

A. Yes, sir. | 

THE COURT: Well, perhaps this might be a gode point at which 
to suspend for our usual midmorning recess. : 

(A short recess was taken.) ! 

THE COURT: Mr. Mendelsohn, you may proceed. 

BY MR. MENDELSORHN: | 

Q. Mr. Hill, besides your duties of working on the checking-out 
counter, what other duties did you have at that time in the Safeway 
Stores? <A. Filling the bag racks, cigarettes, and cleaning the floor. 

Q. Cleaning the floor? A. Cleaning the floor; yes. 

Q. Do you remember cleaning the floor on this particular day 
that Mrs. Preston fell? A. Yes, I do. : 

Q. By cleaning the floor, you mean sweeping the floor ? A. Sweep- 
ing, yes, sir. : 

Q. Before she fell, do you kiow how many times you swept the 
floor that day? A. Quite a few times. 

Q. When was the last time, Mr. Hill, that you swept the floor 
before Mrs. Preston fell? A. I would say five or ten minutes. 

Q. Now, do you use a push broom or do you use an ordinary 
straight broom when you sweep? A. An ordinary broom. 

Q. The vegetables and the fruit bins are along the left side of the 

wall as you face the back of the store, is that true, Mr. Hill? 
A. Yes, sir. , 

Q. And I assume when you sweep this floor, you start at the end 
of the vegetable--where the vegetable and fruit bins are? A. Yes, sir. 
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Q. And you sweep the whole length of the fruit and vegetable bins? 
A. Yes, sir. 
@. Into the back of the store? A. No, sir. 
Q. How far back do you go? A. To the end of the vegetable stand 


and around the check stand. e 
Q. And around that checking counter, you mean in front of the 4 
checking counter into the store; is that true? A. In the store; yes, sir. cy 


Q. And that is where customers walk up into your checking counter ? 
A. Yes, sir. 

Q. And you did sweep that particular part of the floor, you say, in 
your opinion, about five or ten minutes before Mrs. Preston fell, is that 

24 true? A. Yes, sir. x 

Q. Now, Mr. Hill, do you recall that day whether you swept up any 7 
vegetable leaves on that particular day, before she fell? A. No, sir, I 7 
do not recall. 

Q. Do you recall, Mr. Hill, whether or not you gathered up these 
vegetable leaves at your counter and put them in a can behind the 
counter? A. Yes, sir. 

Q. You remember that? A. Yes, sir. 

Q. So, then, you did sweep up vegetable leaves on this day? 

A. Yes, sir. 

Q. And, Mr. Hill, in these vegetable leaves, were there some 
lettuce leaves, do you remember? A. Yes, sir. 

Q. Was there some kale? A. Ido not remember, to be exact. 

Q. Were there some green onion tops? A. Yes, sir. 

Q. How much of these vegetable leaves did you sweep up? A. I 
cannot remember. 

25 Q. Would you say there were two handfuls? A. Yes, sir, that 
would be about right. _ 

Q. And, of course, you started to sweep at the beginning of the 
vegetable stand and you kept on sweeping all the vegetable leaves all 
around the store until you got behind your checking-out counter, is that 
true? A. Yes, sir. 
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Q. You are sure of that? A. Yes, sir. 





Q. And you are sure also that this vegetable leaf that was picked 
up from the floor was the top of a green onion; is that right, sir? 
A. Yes, sir. 


a Q. Mr. Hill, do you recall how many people -- was it just this one 


; : person that was being checked out before Mrs. Preston fell, do you recall 
os that, or don't you remember? A. There were two or three people in the 
. | line that I was checking out. 


Q. And had they been checked out already before she fell, leaving 
| the one man there? A. No, sir. 


Q. In your opinion, there were two or three, do you say? A. Yes, 
3 sir. | 
26 * Q. In that two or three, was Mrs. Preston one of them ? A. No, 
a sir. | 


Q. And were they women or were they men, do you recall? 
A. Ido not recall. | 
Q. You do not recall whether they were men or women? A. No, 
sir. | 


Q. You say you did not pick this vegetable leaf from the floor, is 
that true? A. Yes, sir. 


~ 4 Q. Did you see who did pick it up from the floor? i A. Yes, sir. 
° Q. Who was it? A. The manager. 
Q. Did he show it to you? A. No, sir; he did not show it to me. 
is Q. Did he show it to Mrs. Preston, do you recall? A. Ido not 
remember. 


Q. What did you do after--did you call the manager, yourself ? 
. A. Yes, sir, I did. 
5° Q. Is there a phone right by your checking-out counter, a loud 
- speaker or something? A. There is a speaker. : 
27 Q. And where was he at that time? A. He was in’ the back of the 
store. | 
Q. Were there others in the store--other customers in the store 
at that time, do you recall? A. Yes, sir, there was. 
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Q. Was this a busy hour of the day or the slow hour? A. Slow. 


Q. And these customers were not around the vegetable or fruit 


bins, were they, they were in the back of the store, were they not? 


A. They were in the back, yes. 

Q. Were they back further than the meat counter, Mr. Hill? 
A. No, sir. 

Q. About up to the meat counter? A. They were at the meat counter. * 

Q. And where is the meat counter located in reference to the store, 
is it halfway? A. About halfway on the lefthand side. 

Q. And all the customers in the store outside of Mrs. Preston and 
these customers that you say were in the checkout counter, were all in 
the back of the store? A. Yes, sir. 

Q. You are sure of that, too, are you? A. Not positive. 

Q. How often do you sweep this floor a day, Mr. Hill, do you re- 
call? A. Every half hour or whenever it is dirty. Whenever we see 
anything on the floor, we sweep it up. 

Q. And every time you sweep, I guess you start at the same point, 
do you not? A. Yes, sir. 

Q. At this vegetable bin and fruit bin and you keep on sweeping the 
whole length of the fruit and vegetable bin around the store where the 
checkout counter is? A. Yes, sir. 

Q. And do you always sweep it down the aisle right by your check- 
ing counter? A. Yes, sir. 

Q. Where you stand? A. Yes, sir. 

Q. And pick it up. By the way, how do you pick this stuff up? 

A. We use cigarette cartons, take it and sweep it up in there and put it 
in a box. 

Q. Where is this box, behind the counter? A. Behind the counter, 
the checkout counter. 

THE COURT: I am going to ask to Suspend just a moment. I want 
to see counsel at the Bench in another matter. 

(A short recess was taken.) 

THE COURT: You may proceed, Mr. Mendelsohn. 
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BY MR. MENDELSON: | 
Q. Mr. Hill, I think you said that the store was well lighted at 
this spot where Mrs. Preston fell? A. Yes, sir. 


Q. And you were how many feet away from where she fell? 
A. Four or five feet. | 

Q. Was the store well lighted enough so that -- © 

THE COURT: You went over this before; this is the third time you 
have asked him whether the store was well lighted, a says it was. 

BY MR. MENDELSOHN: : 

Q. Could you have seen something on the floor, Mr. Hill, if you 
had looked from where you were standing behind the =: A. Yes, sir. 

Q. You could have seen something on the floor ? A. Yes, sir. 

30 MR. MENDELSOHN: That is all I have. : 

MR. DOHERTY: I have no questions. ! 

THE COURT: You may step down. 

MR. MENDELSOHN: May we approach the bench Your Honor? 

(At the bench:) : 

MR. MENDELSOHN: Now, Your Honor, that is my testimony as 
far as liability is concerned. ! 

THE COURT: The plaintiff rests on the issue of liability ? 

MR. MENDELSOHN: On liability, yes. 

MR. DOHERTY: If Your Honor please, I move for a directed 
verdict at this time on the basis that no negligence has been proven at 
all against Safeway Stores. 

* * * | 
38 RULING OF THE COURT : 

THE COURT: The law on the question of negligence involved in 
this case is well settled. The plaintiff has the burden of proving that 
the foreign substance on which the plaintiff slipped lodged on the floor 
through the negligence of one of the defendant's employees or else that 
it had been on the floor for a sufficient length of time to justify an in- 


ference that the defendant had constructive notice of its presence and 





failed in its duty to keep the floor in a reasonably safe condition. On 
the other hand, the burden is not to make such proof beyond a reason- 
able doubt. Its only burden is to make such proof by a preponderance 
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of evidence. Like all other matters, the proof may be made by circum- 
39 stantial evidence. The question for the Court to determine is 
merely whether there is a prima facie case to justify submission of the 
matter to the jury, not whether there should be a finding in favor of the 
plaintiff. These matters, of course, are elementary. 

The plaintiff's proof, elicited out of the mouth of the defendant's 
employee, is to the effect that the plaintiff fell on a small piece of onion 
which was lying on the floor. The defendant's employee also testified 
that it was part of his duty to sweep the floor and that he swept that 
particular portion -- the floor in that particular portion of the store 
about 5 or 10 minutes before the plaintiff fell. In so doing, he swept up 
about two handfuls of vegetable leaves. Among them were some lettuce 
leaves and onion tops. He swept this debris into containers. Itisa 
reasonable inference that in so doing, he might have either overlooked 
one piece of onion or that one piece of onion might have dropped out of 
the container as the debris was being swept into the container or pos- 
sibly one onion piece might have not been carried by the broom entirely 
into the container. 


To be sure, the employee also testified that between the time that 


he swept the floor and the time that the plaintiff fell, there were two or 


three customers being checked out. It is possible, of course, for 

debris to be dropped on the floor in the store by customers as 
they go up and down the aisle and withdraw various articles from the 
bins and put them into containers that they are going to take out of the 
store, and that may frequently happen with individual pieces of vegetables, 
like string beans and the like. Conceivably, it is possible for a customer 
to drop an onion as he is withdrawing onions from a bin into a container, 
but it is hardly likely that the customer in so doing would drop a piece 
of onion skin. While it is not impossible, it is not likely. After all, we 
are dealing with inferences, and it is for the jury to decide what in- 
ference to draw. It seems to the Court that on this testimony, it is per- 
missible for the jury to draw the inference that since among the debris 


that the defendant's employee had swept up there were a number of 
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onion tops, then a little piece of onion skin might have been either 
dropped by him or left on the floor in the process of sweeping. The 
Court is of the opinion there is a sufficient prima facie case to require 
it to deny the motion for a directed verdict and to proceed with the 
| 


trial. The entire question is for the jury. 


* * * ! 
43 Wednesday, June 11, 1958 
* * * | 
47 MR. DOHERTY: If it please the Court, at this time I would like 


to renew the motion for a directed verdict which was previously made 
in this case on the ground that there wasn't any negligence on the part 
of the defendant proved by the plaintiff. : 

The only testimony we had on which your Honor relied upon was 
the fact that this employee of the Safeway Stores stated that he had 

48 swept the floor approximately five to ten minutes before that time 

and then other people came in and he was checking out people after that, 
that he had swept the floor. And your Honor indicated that you thought 
there was possibly an inference that it was left there. | 

THE COURT: No; there was more than that. If that is all there 
was, I would say there was no proof of negligence. There is an addi- 
tional link in the chain. The employee testified among the debris that 
he swept up were. a number of vegetable leaves and among them onion 
leaves. So I held that the jury would have the right to infer that this 
little piece of onion on which the plaintiff slipped had either been left on 
the floor in the sweeping or else had dropped off the broom as the sweep- 
ings were being swept into the receptacle. That is the conclusion drawn 
but the jury would have a right to draw that inference. , 

MR. DOHERTY: It is on that matter of the inference, if your 
Honor please, I wish to address myself. 

THE COURT: If all there was with this case that this floor was 
swept five or ten minutes prior to the accident, I would unhesitatingly 


direct a verdict for the defendant. 


* * * 
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o1 THE COURT: I explained my ruling in full yesterday and I see 
no reason for repeating that explanation. What I have heard does not 
lead me to change my ruling. I will deny the motion. 
* * * 
RUBIN ERNEST WEATHERHOLTZ, SWORN 
DIRECT EXAMINATION 
BY MR. DOHERTY: 
* * * 
60 Q. And what was the reason, the cause of your seeing her at that 
61 time? What occurred? A. I was called to the front by Mr. Hill 
to report that she had fallen on the floor. 
Q. And did you come right out there then? A. Yes, sir. 
Q. Did you talk to her? A. I just filled out a report on the 
accident. 
Q. Did you talk to her? A. Yes, sir. 
Q. And was she on the floor or was she standing up when you got 
out there? A. She was standing up. 
Q. You made a report of that accident of what occurred at that 
particular time? A. Yes, sir. 
Q. And what caused her to fall? A. A little small piece of onion 
on the floor. 
* * 
CROSS EXAMINATION 
BY MR. MENDELSORHN: 
Q. Mr. Weatherholtz, did you take the name and address of Mrs. 
Preston? A. Yes, sir. 


Q. Did you take the names and addresses of anybody else there, 


sir? A. There was one other, Mr. Smith. 
64 Q. Mr. Smith? A. Yes, sir. 
Q. Do you know his first name, sir? A. No, sir. 
Q. And how did you come to take the name of Mr. Smith? A. Mr. 
Hill said that he was there at the time. 
Q. And did you take the names of anybody else around there at 
the time? A. No, sir. 
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Q. And why did you take the names of Mr. Smith and Mrs. 
Preston? A. Well, we have to do that on our report. : 
Q. Of all the witnesses to an accident? A. Yes, sir. 
Q. And Mr. Hill at that time told you that Mr. Smith was the only 
witness to the accident? A. Yes, sir. : 


x Xe * 


65 MR. DOHERTY: I want to renew my other motion for a directed 


verdict, if your Honor please. 
THE COURT: Same ruling. 


* * * 


| 


70 [ Filed June 12, 1958] 
VERDICT AND JUDGMENT | 
This cause having come on for hearing on the 10th day of June, 
1958, before the Court and a jury of good and lawful persons of this 
district, to wit: ! 





Thomas A. Mathews George F. Young : 
Saul Zinnamon Eugene J. Nolda | 
Virginia M. Stokes Isaac Warsaw | 
Oral L. Kline Myrtle L. Russell 
Theodore Kirsch Edna M. Neal 
Aner L. Autry Ralph M. Dunbar | 


who, after having been duly sworn to well and truly try the issues be- 
tween Sadie A. Preston, plaintiff, and Safeway Stores, Inc., defendant, and 
after this cause is heard and given to the jury in charge, they upon their 
oath say this 12th day of June, 1958, that they find the issues aforesaid 
in favor of the plaintiff and that the money payable to him by the defendant 
by reason of the premises is the sum of Five thousand ($5,000.00) Dollars 
WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendant the sum of Five thousand ($5,000.00) Dollars together with 
costs. | 
HARRY M. HULL, Clerk, 


By /8S/ Irene B. Burroughs 
Deputy Clerk 


By direction of 





Judge Alexander Holtzoff 


| 
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[ Filed July 14, 1958] 
OPINION 
Martin Mendelsohn, Esq., of Washington, D. C., for the plaintiff. 
Cornelius H. Doherty, Esq., of Washington, D. C., for the defendant. 


This is a motion by the defendant for judgment notwithstanding the 
verdict or in the alternative for a new trial on the ground that the amount 
of damages awarded by the jury is excessive. 

The action is brought by a customer of a grocery store against 
its owner to recover damages for personal injuries resulting from a fall 
due to slipping on a tiny piece of onion lying on the store floor. After a 
trial on the merits, the jury found a verdict in favor of the plaintiff in 
the sum of $5,000. At the close of the plaintiff's case, counsel for the 
defendant moved for a directed verdict on the ground that no negligence 
on its part had been shown. The motion was denied. It was renewed at 
the close of the entire case with the same result. The point is now 

brought on for reconsideration by the motion for judgment notwith- 
standing the verdict. 

The principles of law governing the duty of a storekeeper or of 
the operator of any other similar establishment, such as a restaurant, 
in respect to the security of members of the public who are impliedly 
invited to enter and patronize the establishment, are well settled. The 
shopkeeper is not an insurer or guarantor of their safety. Nevertheless, 
since he impliedly invites them to enter for the purpose of transacting 
business, he is under a duty to exercise reasonable care for their pro- 
tection. Their status is that of invitees. Failure to exercise reasonable 
care constitutes negligence and if such negligence is the proximate 
cause of an injury to a patron within the establishment, its owner or 
operator is liable for damages. The burden of proving negligence is 
necessarily on the plaintiff. F. W. Woolworth Co. v. Williams, 59 App. 
D. C. 347; Brodsky v. Safeway Stores, 80 U.S. App. D. C. 301; Restate- 
ment, Torts, 4343; Prosser on Torts, Sec. 78. 

Specifically, it is the duty of the storekeeper to use reasonable 


care to keep the aisles of the store free from foreign substances on 
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which persons might slip and fall. If one of his employees causes such 
matter to be dropped or left on the floor and a customer is thereby 
injured, the storekeeper is liable. Likewise if it is shown to have been 
on the floor a sufficient length of time to constitute constructive notice 
of its presence, the storekeeper is liable for injuries caused thereby, 
Since he is under a duty to remove such material within a reasonable 
time after it finds its way to the floor, irrespective of its source. On 

the other hand, the storekeeper is not liable if a piece of debris 
is dropped by some third person and has not remained long enough to 
charge him with notice. ! 

In the case at bar, the theory of the plaintiff was that the shred of 
onion on which she slipped was on the floor as a result of negligence of 
one of the defendant's employees in sweeping the aisle. In other words, 
it is the plaintiff's contention that this case comes within the first of the 
foregoing categories, namely, that the debris was dropped by one of the 
employees of the defendant or overlooked by him when he cleared the 
floor. 

The evidence on this point is not controverted. An employee of 
the defendant, called as a witness on behalf of the plaintiff , testified that 
it was his duty to clean the portion of the floor where the accident 
occurred; that he swept it five or ten minutes before the plaintiff fell; 
and that among the sweepings were about two handsfull of vegetable 
leaves, which included pieces of lettuce and onion tops. : There was also 
some testimony to the effect that during the short interval elapsing 
between the time when the employee swept the aisle, and the moment 
when the accident occurred, there were two or three other customers 
in that part of the establishment. : 

It was the plaintiff's contention that the jury had a right to infer 
from the testimony that in sweeping the floor the employee had over- 
looked or neglected to sweep one little piece of onion that was lying on 
the floor and later caused the accident. It must be borne in mind that 
the ultimate fact on which the plaintiff relies, just as any other fact in 

any case, be it civil or criminal, may be proved by circumstantial 
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| evidence. On the other hand, the defendant urged that it was equally 
possible that one of the two or three customers or that even the plaintiff 
herself had accidentally tracked in or dropped the offending piece of 
debris. The court submitted to the jury the question as to what inference 
should be drawn from the evidence. The jury found a verdict in favor of 
the plaintiff, thereby accepting the plaintiff's view of the facts. 

It is argued in behalf of the defendant that since the evidence was 
capable of either one of two inferences, it cannot be deemed sufficient 
to prove either and that, therefore, a verdict in its favor should have 
been directed. There is indeed some basis for this position. One of the 
earliest and clearest statements of this principle is found in an opinion 
of Judge Taft, as a Circuit Judge, in Ewing v. Goode, 78 Fed. 442, 444, 
which reads as follows: 

When a plaintiff produces evidence that is consistent with 

an hypothesis that the defendant is not negligent, and also 

with one that he is, his proof tends to establish neither." 

The Supreme Court approved this principle in Gunning v. Cooley, 281 
U. S. 90, 94, quoting this statement of Judge Taft. In Penna R. Co. v. 
Chamberlain, 288 U. S. 333, 339, the Court said: 

"We, therefore, have a case belonging to that class of cases 

where proven facts give equal support to each of two in- 

consistent inferences; in which event, neither of them being 
established, judgment, as a matter of law, must go against 

the party upon whom rests the necessity of sustaining one 

of these inferences as against the other, before he is en- 

titled to recover." 

This doctrine was adopted and applied by the Court of Appeals for this 
Circuit. Kelly Furniture Co. v. Washington Ry. & Electric Co., 64 App. 

77 D. C. 215, 217; Capital Transit Co. v. Gamble, 82 U. S. App. D. C. 
97, 58. 

Were this the state of the law at present, this Court would have 
been inclined to direct a verdict in favor of the defendant. This principle, 


however, no longer prevails in the Federal courts. In Lavender v. Kurn, 





j 





78 


25 ! 
327 U. S. 645, 653, involving an action under the Federal Employers’ 
Liability Act brought to recover damages for the wrongful death of a 
railway employee while in the performance of his duties, the evidence 
was capable of either of two inferences. The deceased had been struck 
on the back of his head causing a fractured skull from which he died. 
There were no eye witnesses to the fatal blow. The circumstantial evi- 
dence tended to show that he might have been struck by a train, or that 
he might have been murdered. At the trial there was a verdict for the 
plaintiff. On appeal the Supreme Court of Missouri reversed the judg- 
ment holding that there was no substantial evidence of negligence to 
justify the submission of the case to the jury. The Supreme Court of 
the United States reversed the judgment of the Supreme Court of Missouri, 
and remanded the case. It held, in effect, that there was a question for 
the jury to determine, which of the two inferences should be drawn from 
the evidence. In its discussion of this subject the Court stated (p.653): 
"It is no answer to say that the jury's verdict involved 

speculation and conjecture. Whenever facts are in dispute 

or the evidence is such that fair-minded men may draw 

different inferences, a measure of speculation and conjecture 

is required on the part of those whose duty it is to settle the 

dispute by choosing what seems to them to be the most 

reasonable inference." : 

The conclusion seems inescapable that the decision in Lavender 
v. Kurn, must be deemed to constitute an abandonment of the earlier 
doctrine that if the evidence is capable of either of two inferences, it 
cannot be deemed to support either. The case substitutes the principle 
that in such an event, it is for the jury to determine which inference to 
deduce and that the jury has a right to draw either one. The prior 
cases, to which reference has been made, must be deemed to have been 
overruled sub silentio. The fact that they are not mentioned in the 
opinion of Lavender v. Kurn and that the earlier doctrine is not referred 
to, is immaterial, for appellate reports are replete with instances of 
decisions being overruled sub silentio. Lest it be suggested that cases 
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under the Federal Employers’ Liability Act are sui generis and that, 
therefore, the ruling in Lavender v. Kurn should be limited to actions 


in that category, it must be observed that there is no logical basis for 
assigning a different scope of functions to the jury in cases of a single 
type, than is accorded to it in all other cases. If the jury has a right to 
select one of two possible inference that may be deduced from the evi- 
dence in actions of one kind, it has a right to do so in all situations. 

The view here indicated as to the effect of the decision of the 
Supreme Court in Lavender v. Kurn, supra, has likewise been adopted 
in other cases. Thus the Court of Appeals for the Eighth Circuit in an 
opinion written by Judge Sanborn, in Anglen v. Braniff Airways, 237 F. 
(2d) 736, 740, made the following statement: 

‘In a jury case, where conflicting inferences reasonably 

can be drawn from evidence, it is the function of the jury 

to determine what inference shall be drawn.", citing 

Lavender v. Kurn. 

That case involved an ordinary negligence action, which was not gov- 
erned by the Federal Employers’ Liability Act. Judge Sanborn's state- 
ment was quoted with approval in a later case, in which the opinion was 
written by Judge Woodrough, Continental Can Company v. Horton, 250 
F. (2d) 637, 643, again citing Lavender v. Kurn. 

This discussion inevitably leads to the conclusion that it is no 
longer the rule in the Federal courts that if the evidence is susceptible 
of two possible inferences, it is not sufficient to establish either. On 
the contrary, the present doctrine is that if the evidence may lead to 
either one of two inferences, it is for the jury to determine which in- 
ference should be deduced and the jury has a right to draw either one. 
In the light of these considerations, the court is of the opinion that the 
issue of negligence was correctly submitted to the jury and that the “€: 
latter was justified in finding that the plaintiff's injuries were caused 
by the negligence of defendant's employee. 


In the alternative, the defendant moves for a new trial on the 


ground that the amount of the verdict was excessive. In an action 
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involving personal injuries in which the damages are necessarily un- 
liquidated, the amount to be awarded is purely within the sound judgment 
of the jury, subject necessarily to the power of the trial judge to order 
a new trial in case the verdict is excessive, or to deny a motion for a 
new trial on condition that the plaintiff agree to a remittitur in a specified 
sum. What constitutes an excessive verdict is not to be tested by the sum 
that the judge would have awarded had he been the trier of the facts. 

That he might have allowed an amount smaller than was granted by 
the jury, is not in itself sufficient to brand the verdict as excessive. 
There must manifestly be a considerable range within which the jury 
may operate. It is only if the amount of damages assessed by the jury is 
beyond the bounds of reason or, as is sometimes said, shocks the con- 
Science, that it may be deemed excessive and a new trial granted on that 
ground. Tested in this manner the verdict in the instant case cannot be 
deemed excessive. : 

The plaintiff is a lady over sixty years of age. As a result of the 
fall she sustained an injury to her back. Her medical and hospital ex- 
penses aggregated over $400. She had been eking out a modest living by 
doing laundry work in her own home on a part time basis and thereby 
earned on the average of $50 a month. She claimed that her back injury 
prevented her from continuing these activities. The medical testimony 
was to the effect that she had a congenital abnormality in her back that 
had never caused her any pain or distress, but that was aggravated by 
the accident and resulted in severe pain which has continued inter- 
mittently as late as the time of the trial. The medical opinion was to 
the effect that this condition would continue indefinitely. In addition she 
sustained an injury to her right knee and also became subject to head- 
aches. It was proper to make due allowance for pain and suffering and 
for the inability to carry on her prior occupation. Under the circum- 
stances, the Court is unable to conclude that the amount of the verdict 
was beyond the realm of reason. It cannot be deemed excessive in that 
sense. | 

The motions are denied. : 


/s/ Alexander Holtzoff 
July 12, 1958. United States District Judge. 


: 28 
82 [ Filed August 15, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 15th day of August, 1958, that the 


defendant, Safeway Stores, Inc., a Corporation, hereby appeals to the “ 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 12th day of June, 1958, in favor 
of the plaintiff, Sadie A. Preston, against said defendant, Safeway Stores, 
Inc., a Corporation. 
/s/ Cornelius H. Doherty 
Copy to be sent to: Attorney for Defendant 
Martin Mendelsohn, Esquire Sasenene Bs ae phe Ws 
Washington Building ai ia ia 
Washington, D.C. 
83 [ Filed August 15, 1958] ag 


STATEMENT OF POINTS 

Comes now the defendant, Safeway Stores, Inc., a Corporation, by 
and through its attorney, Cornelius H. Doherty, and submits the follow- 
ing as the only points upon which the defendant will rely upon on an 
appeal: 

1. The Court erred in denying defendant's motion for a directed 
verdict at the close of plaintiff's case. 

2. The Court erred in denying defendant's motion for a directed 
verdict at the close of all the evidence in the case. 

3. The Court erred in denying defendant's motion to set aside the 
judgment and enter judgment for the defendant. 


/s/ Cornelius H. Doherty 
Attorney for Defendant 
* x *% 


[ Certificate of Mailing] ‘ 
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87 [ Filed Sept. 23, 1958] | 
ORDER EXTENDING TIME TO FILE RECORD ON APPEAL 
This cause came on to be heard upon the motion of the defendant, 
Safeway Stores, Inc., a Corporation, to extend the time within which the 
record should be filed in the United States Court of Appeals for the 
District of Columbia to and including October 27, 1958, for the reason 
that the reporter had been unable to complete the transcript of the pro- 
ceedings and evidence, and having been duly considered, it is, by the 
Court, this 23rd day of September, 1958, | 
ORDERED that the said motion be, and the same ereby is, 
granted, and the time within which the defendant, Safeway Stores, Inc., 
a Corporation, may file its record in the United :States Court of Appeals 
for the District of Columbia is extended to and including October 27, 
1958. 


/s/ F. Dickinson Letts 


[ Certificate of Mailing] 
/s/ Cornelius H. Doherty 
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{ Filed June 17, 1958] 


MOTION TO SET ASIDE JUDGMENT AND ENTER JUDG- 
MENT FOR DEFENDANT AND/OR GRANT A NEW TRIAL 


Comes now the defendant, Safeway Stores, Inc., a Corporation, 
by and through its attorney, Cornelius H. Doherty, and moves the Court 
to set aside the judgment entered herein on behalf of the plaintiff and to 
enter judgment for the defendant and/or grant a new trial, and for rea- 


sons therefore says: 


ds The Court erred in denying defendant's motion for a directed 
verdict at the close of the plaintiff's case, which said motion was 


renewed at the end of all the evidence. 

2. The Court erred in failing to declare a mistrial. 

3. The Court erred in the admission and exclusion of evidence. 
4. The Court erred in its instruction to the jury. 


3D. The judgment in favor of the plaintiff is excessive and not sup- 
ported by the evidence. 


6. And for other and further reasons to be advanced at the hearing 


on this motion. 


/s/ Cornelius H. Doherty 


* *K * 
Attorney for Defendant 
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(i) 
APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the questions presented are: 


1. Whether the jury could infer negligence on the part of the de- 
fendant when the evidence showed that the plaintiff slipped and fell upon 
a piece of onion top about five or ten minutes after defendant's employee 
had swept the floor where the fall occurred and that among the sweepings 


were two handfuls of vegetable leaves including onion tops. 


2. Whether the probative facts adduced by plaintiff were suffi- 
cient so that fair minded men could draw an inference therefrom con- 
sistent with an hypothesis that defendant was negligent when such facts 
showed that the plaintiff slipped and fell upon a piece of onion top about 
five or ten minutes after defendant's employee had swept the floor where 
the fall occurred and that among the sweepings were two handfuls of 
vegetable leaves including onion tops, and whether such evidence tended 
to more logically prove that the onion top was on the floor through the 


acts of the defendant's employee rather than by the acts of any customer. 


3. Whether the evidence adduced by plaintiff that the vegetable 
matter which caused her fall was mashed, dark and bruised as if it had 
been stepped on quite a few times and nothing fresh about it is sufficient 
from which a jury may also reasonably draw an inference that it had 
been on the floor long enough for the defendant to discover and remove 
ike 





COUNTERSTATEMENT OF CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, Negligence Of Defendant May Be Established By 
CircumstantialEvidence ., . . . . 


II, Where Probative Facts Adduced By Plaintiff 
Support An Inference Consistent With An Hypothesis 
That Defendant Is Negligent Then It Is For The Jury 
To Decide Whether It Will Choose To Adopt Such 
Inference “+ = © © © © -» 


Where The Proven And Uncontradicted Facts Show 
That Plaintiff Slipped And Fell Upon A Piece Of 
Onion Top About Five Or Ten Minutes After Defen- 
dant’s Employee Had Swept The Portion Of The 
Floor Where The Fall Occurred And That Among 
Such Sweepings Were Two Handfuls Of Vegetable 
Leaves Which Included Onion Tops Then The Jury 
May Properly Infer That The Employee Dropped The 
Onion Top Which Caused Plaintiff’s Fall Or Over- 
looked It While Sweeping The Floor Or While 
Transferring The Sweepings To The Cigarette Carton 


Evidence That The Vegetable Matter Which Caused 
Plaintiff’s Fall Was Mashed, Dark And Bruised And 
Not Fresh And Indicated It Had Been Stepped On 
Quite A Few Times Is Sufficient From Which Jury 
May Also Draw Inference That It Had Been On Floor 
Long Enough For Defendant To Discover And Remove 


It e ° e e ° e ° . s . . 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,728 


SAFEWAY STORES, INC., 
A CORPORATION, 


Appellant, 


SADIE A. PRESTON, : 
Appellee ‘ 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 


This counterstatement is necessary to correct certain inaccuracies 
and supply certain omissions from Appellant's Statement of the Case to 
present all the facts material to a proper consideration of the questions 
presented. For convenience, the parties will be referred to as they 
appear in the trial court and as designated by Appellant in its Statement 
of the Case. | 
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The plaintiff entered the defendant's store and passed in front of 
the checkout counter which was located close to the front of the store 
(J.A. 3); that she passed through the turnstile and stopped at the fruit 
and vegetable counter located on the left wall as one faces the rear of 
the store (J.A. 4); that one customer whose purchases consisted of milk, 
several cans and five pounds of sugar was then being checked out at the 
checkout counter by defendant's employee, Ronald Hill (J.A. 4); the pur- 
chases of this customer did not include any vegetables (J.A. 6); plaintiff 
testified that the only persons at the front of the store at that time were 
Ronald Hill and the single customer being checked out by him, and the 
plaintiff (J.A. 6); that there were other customers at the time at the 
rear of the store (J.A. 6);plaintiff made a purchase of four oranges and 
one can of soup (J.A. 4) and then went back to the checkout counter and 
that the clerk had not completed checking out the same customer who 
was there when the plaintiff first entered the store and who was still at 
the checkout counter (J.A. 5); that plaintiff saw some crackers she 
wanted to purchase and she turned from the checkout counter and had 
taken two steps when she skidded and fell to the floor; that after she fell 
the plaintiff noticed a skid mark on the floor and that the piece of vege- 
table leaf which caused her fall was mashed down, dark and bruised as 
if it had been stepped on quite a few times and there was nothing fresh 
about it (J.A. 8). Defendant's employee Ronald Hill was called asa 
witness in behalf of the plaintiff and testified it was his duty to clean the 
portion of the store where the accident occurred; that he swept the floor 
five or ten minutes before the plaintiff fell; that he saw her fall and that 
she fell upon a piece of onion top; that among the sweepings were two 
handfuls. of vegetable leaves including pieces of lettuce and onion tops 
{(J.A. 14); that in the process of sweeping he used a regular broom; that 
he swept the aisle along the whole length of the vegetable stand and 
toward and around the floor at the checkout counter where customers 
walk up to the checkout counter (J.A. 14); that he picked up the sweep- 
ings and put them in a cigarette carton behind the checkout counter 
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which was kept there for that purpose (J.A. 16). This witness did not 


deny that he may have dropped the piece of onion top which caused plain- 
| 

tiff's fall as he swept the floor or that he may have overlooked it or may 

have dropped it onto the floor while transferring the debris into the 


cigarette carton behind the checkout counter. 


SUMMARY OF ARGUMENT 


I. 


NEGLIGENCE OF DEFENDANT MAY BE ESTAB- 
LISHED BY CIRCUMSTANTIAL EVIDENCE. | 


Il. 


WHERE PROBATIVE FACTS ADDUCED BY PLAIN- 
TIFF SUPPORT AN INFERENCE CONSISTENT WITH 
AN HYPOTHESIS THAT DEFENDANT IS NEGLIGENT 
THEN IT IS FOR THE JURY TO DECIDE WHETHER 
IT WILL CHOOSE TO ADOPT SUCH INFERENCE. 


HI. 


WHERE THE PROVEN AND UNCONTRADICTED 

FACTS SHOW THAT THE PLAINTIFF SLIPPED: AND 
FELL UPON A PIECE OF ONION TOP ABOUT FIVE 

OR TEN MINUTES AFTER DEFENDANT'S EMPLOYEE 
SWEPT THE PORTION OF THE FLOOR WHERE THE 
FALL OCCURRED AND THAT AMONG SUCH SWEEP- 
INGS WERE TWO HANDFULS OF VEGETABLE LEAVES 
WHICH INCLUDED ONION TOPS THEN THE JURY MAY 
PROPERLY INFER THAT THE EMPLOYEE DROPPED 
THE ONION TOP WHICH CAUSED PLAINTIFF'S FALL 
OR OVERLOOKED IT WHILE SWEEPING THE FLOOR 
OR WHILE TRANSFERRING THE SWEEPINGS TO THE 
CIGARETTE CARTON. 


IV. 3 
EVIDENCE THAT THE VEGETABLE MATTER WHICH 
CAUSED PLAINTIFF'S FALL WAS MASHED, DARK 
AND BRUISED AND NOT FRESH AND INDICATED IT 
HAD BEEN STEPPED ON QUITE A FEW TIMES IS 
SUFFICIENT FROM WHICH JURY MAY ALSO DRAW 
INFERENCE THAT IT HAD BEEN ON FLOOR LONG 
ENOUGH FOR DEFENDANT TO DISCOVER AND RE- 
MOVE IT. 
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ARGUMENT 
Ll; 


NEGLIGENCE OF DEFENDANT MAY BE ESTAB- 
LISHED BY CIRCUMSTANTIAL EVIDENCE 


The basic facts of this case are not controverted. Plaintiff while 


a customer in defendant's store, slipped and fell upon a piece of onion 


top in the precise location of the store which had been swept by defen- 


dant's employee about five or ten minutes prior to her fall. Among the 
sweepings were two handfuls of vegetable leaves including pieces of 
lettuce and onion tops. Defendant's employee, Ronald Hill, testified 
that he swept the aisle along the entire length of the vegetable stand and 
toward and around the floor at the checkout counter where customers 
walk up to the checkout counter; that he picked up the debris and put it 
into a cigarette carton behind the checkout counter. The plaintiff testi- 
fied that upon entering the store she passed the checkout counter located 
close to the front of the store; that she approached the fruit and vegetable 
counter, after she passed through the turnstile; made a purchase of four 
oranges and a can of soup and then went back to the checkout counter; 
that she saw Some crackers she wanted to purchase and she turned and 
took two steps from the checkout counter when she skidded and fell on a 
piece of onion top. The fall thus occurred in the exact location where 
the sweeping operation had taken place. Plaintiff stated that the piece 
of vegetable matter which caused her fall was mashed down, dark, 
bruised as if it had been stepped on quite a few times and nothing fresh 


about it. 


Defendant has an obligation to keep the floor reasonably safe for 
its customers. The plaintiff has the burden of proving that the foreign 
substance on which she fell was either placed on the floor by the def2n- 
dant or had been on the floor long enough for the defendant to discover 
and remove it. It is a well settled principle of law that the ultimate 


facts constituting negligence may be shown by circumstantial evidence. 
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The plaintiff could show by circumstantial evidence, as was done in the 
present case, that the defendant dropped the foreign matter on the floor, 
or overlooked it while sweeping or transferring it to the cigarette car- 
ton. Notice to the defendant may also be supplied by circumstantial evi- 


dence. If the defendant created the condition then of course this consti- 


tutes actual notice. Kenney v. Washington Properties, Inc. , 16 0.25. 
App. D.C. 43, 128 Fed.(2) 612, and District of Columbia v. Richards, 


75 U.S. App. D.C.349, 128 Fed. (2) 297. This principle is thus stated 


in Prosser, Law of Torts, Sect. 42, page 200 (2nd ed. 1955): 


| 
"This does not mean, however, that there must 
be in every case eye-witnesses of the defendant's 
conduct. Negligence, like any other fact, may be 
proved by circumstantial evidence. This is evi- 
dence of a fact, or a set of facts, from which the 
existence of another fact may reasonably be in- 
ferred. It involves, in addition to the assertion 
of witnesses as to what they have observed, a 
process of reasoning, or inference, by which a 
conclusion is drawn. Thus it may be reasonable 
to infer, from skid marks or other traces of an 
accident, that an automobile was driven at ex- 
cessive speed; * * ". | 


Defendant argues there is no evidence that when defendant's em- 
ployee swept the floor he did not sweep it properly. We maintain that 
there was sufficient circumstantial evidence from which it could be 
reasonably inferred that he did not sweep it properly, and consequently 
the resultant fall by plaintiff. 


Il. 
WHERE PROBATIVE FACTS ADDUCED BY PLAIN- 
TIFF SUPPORT AN INFERENCE CONSISTENT WITH 
AN HYPOTHESIS THAT DEFENDANT IS NEGLIGENT 
THEN IT IS FOR THE JURY TO DECIDE WHETHER 
IT WILL CHOOSE TO ADOPT SUCH INFERENCE. 
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Ei. 


WHERE THE PROVEN AND UNCONTRADICTED 
FACTS SHOW THAT PLAINTIFF SLIPPED AND 
FELL UPON A PIECE OF ONION TOP ABOUT 

FIVE OR TEN MINUTES AFTER DEFENDANT'S 
EMPLOYEE HAD SWEPT THE PORTION OF THE 
FLOOR WHERE THE FALL OCCURRED AND THAT 
AMONG SUCH SWEEPINGS WERE TWO HANDFULS 
OF VEGETABLE LEAVES WHICH INCLUDED ONION 
TOPS THEN THE JURY MAY PROPERLY INFER 
THAT THE EMPLOYEE DROPPED THE ONION TOP 
WHICH CAUSED PLAINTIFF'S FALL OR OVER- 
LOOKED IT WHILE SWEEPING THE FLOOR OR 
WHILE TRANSFERRING THE SWEEPINGS TO THE 
CIGARETTE CARTON. 


The decisive question in this case is whether the jury as fair 
minded men could draw an inference reasonably from the established 
facts that the piece of onion top which caused plaintiff's fall was dropped 
by the employee or overlooked by him while sweeping the floor or trans- 
ferring the debris. There is a reasonable basis in the record for the 
jury to draw such an inference. Defendant maintains the evidence also 
authorizes an inference that the onion top may have been dropped on the 
floor by a customer a moment before the plaintiff fell and consequently 
because of the two possible conflicting inferences there is no jury issue. 
Since the probative evidence adduced by plaintiff is sufficient to support 
an inference consistent with an hypothesis that defendant is negligent 
then it is for the jury to decide which inference it will adopt. The issue 
of negligence should be submitted to the jury when several competing 


inferences are possible. 


The Trial Court in overruling defendant's motion for a directed 
verdict invoked this rule of law as stated by the United States Supreme 
Court in the case of Lavender v. Kurn, 327 U.S. 645. The court in that 
case said: 


"It is no answer to Say that the jury's verdict 
involved speculation and conjecture. Whenever 
facts are in dispute or the evidence is such that 
fairminded men may draw different inferences, 
a measure of speculation and conjecture is 


x 
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required on the part of those whose duty it 
. is to settle the dispute by choosing what | 
seems to them to be the most reasonable — 
inference. Only when there is a complete | 
| absence of probative facts to support the | 
a conclusion reached does a reversible error 

appear. But where, as here, there is an | 
evidentiary basis for the jury's verdict, | 
, the jury is free to discard or disbelieve 
‘ey whatever facts are inconsistent with its 
, conclusion. And the appellate court's 
function is exhausted when that eviden- 
tiary basis becomes apparent, it being 
immaterial that the court might draw a 
contrary inference or feel that another 
conclusion is more reasonable." 


| 


Defendant maintains that the doctrine of Lavender y. Kurn, supra, 
was not intended by the Supreme Court to cover the issues presented in 
the present case, but that it was the intention of the court to limit the 
doctrine to cases under the Federal Employers' Liability Act. The 
difficulty with defendant's contention is that there is nothing in the de- 
cision of the Supreme Court to indicate any intention on the part of the 
court to limit the doctrine to cases arising under the Federal Employers’ 
Liability Act. On the contrary, the Supreme Court has since applied that 
doctrine in the case of Schulz v. Pennsylvania Railroad Company, 350 
U.S. 523, which was brought under the Jones Act (41 Stat. 1007, 46 U.S.C. 
Sect. 688). That was an action to recover for the death of a tugboat 
fireman who disappeared while working at night and whose body was 
found later. There were no eye witnesses or any direct evidence as to 


the cause of death. The Supreme Court in citing Lavender v. Kurn, 
supra, said: | 


"Fair-minded men could certainly find from 
the foregoing facts that defendant was negligent 
in requiring Schulz to work on these dark, icy 
and under-manned boats. And reasonable men 
could also find from the discovery of Schulz's 
half-robed body with a flashlight gripped in his 
hand that he slipped from an unlighted tug as he 
groped about in the darkness attempting to per- 
form his duties. But the courts below took this 


: ——— 
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case from the jury because of a possibility that 
Schulz might have fallen on a particular spot 
where there happened to be no ice, or that he 
might have fallen from the one boat that was 
partially illuminated by shore lights. Doubtless 
the jury could have so found (had the court al- 
lowed it to perform its function) but it would not 
have been compelled to draw such inferences. 


For 'The very essence of its function is to select 
from among conflicting inferences and conclusions 
that which it considers most reasonable.' Fact 
finding does not require mathematical certainty. 
Jurors are supposed to reach their conclusions 

on the basis of common sense, common under- 
standing and fair beliefs, grounded on evidence 
consisting of direct statements by witnesses or 


roof of circumstances from which inferences can 
fairly be drawn. " (Emphasis added. ) 
The court also quoted with approval from Tennant v. Peoria & 
P. U. R. Co., 321 U.S. 29,35, stating that 





"It is not the function of a court to search the 
record for conflicting circumstantial evidence 

in order to take the case away from the jury on 
a theory that the proof gives equal support to in- 
consistent and uncertain inferences." 

We also find that the doctrine of Lavender v. Kurn, supra, has 
been followed and adopted by the Federal Courts in a variety of cases. 
Thus the case of Holman v. Roess, 253 Fed.(2) 497, decided by the 
United States Court of Appeals, 5th Circuit, on April 2, 1958 involved 
an action by a father to recover damages for the wrongful death of his 
son who died as the result of gunshot wounds. The court in citing 
Lavender v. Kurn, supra, said: 


"The record standing thus we think there was 
sufficient probative evidence with the inferences 
that the jury could draw therefrom to justify the 
court's submission of the case to the jury and to 
support the verdict for the appellee." 


The case of Hobart v. O'Brien, 243 Fed.(2) 735 decided by the 
United States Court of Appeals, 1st Circuit, on April 22,1957 involved 
personal injury actions as the result of an automobile collision. The 


a 
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court in that case quoted with approval from American Fidelity & 
Casualty Co. v. Drexler, 220 Fed.(2) 930, decided by the United States 
Court of Appeals, 5th Circuit, wherein Lavender v. Kurn, supra, was 
cited. The Drexler case, supra, involved a widow's action for wrongful 


death of her husband in an automobile accident. | 


Another case citing Lavender v. Kurn, supra, is that of Anglen v. 
Braniff Airways, 237 Fed.(2) 736, 740, decided by the United States 
Court of Appeals, 8th Circuit, and which involved an ordinary negligence 


action. The court in that case said: | 
"In a jury case, where conflicting inferences 
reasonably can be drawn from the evidence, 
it is the function of the jury to determine | 
which inference shall be drawn." 


The Anglen case, supra, was quoted with approval by the same 
court in Continental Can Company v. Horton, 250 Fed. (2nd) 637, 643, 





also involving an ordinary negligence action, again citing Lavender v. 
Kurn, Supra. 


The case of Buffalo's Trucking Service v. National Ben-Franklin 
Insurance Co., etc., 243 Fed. (2d) 949,952, decided by the United States 
Court of Appeals, 2nd Circuit, on May 8, 1957 involved an action on a 
policy of insurance. The court in that.case cited Lavender v. Kurn, 
supra. The court also said: : 

"It is sufficient if evidence is adduced from 


which a jury could reasonably infer thata | 
theft occurred.” | 


And Employers Liability Assurance Corp. v. Freeman, 229 Fed. 
(2d) 547 decided by the United States Court of Appeals, 10th Circuit, 


involved an action by an attorney against a workmen's compensation 
insurer for damages for wrongful interference with the contractual re- 
lations between the plaintiff and his client. A verdict of the jury for 
the plaintiff was affirmed by the appellate court, citing Lavender v. 


Kurn, supra. 
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The above cases conclusively refute defendant's contention that 
the doctrine of Lavender v. Kurn, supra, was intended to be applied only ; 
to cases arising under the Federal Employers' Liability Act. 





Defendant's position in the present case is inconsistent. On the 
one hand defendant contends it is proper for the court and jury to infer 
that the vegetable material which caused plaintiff's fall may have been 
dropped a moment before the fall by a customer, even though there is 
no evidence from which Such an inference could reasonably be drawn. 
On the other hand defendant maintains it is improper for the jury to 
draw an inference that defendant's employee may have dropped or over- +f 
looked the vegetable matter which caused plaintiff's fall although the 
probative facts which impel such an inference are uncontroverted. Plain- 
tiff testified that there was only one customer at the front end of the 
store where the fall occurred, and that this customer was being checked 
out by defendant's employee as plaintiff entered the store and that this 
same customer was Still at the checkout counter when she fell, and that : 
his purchases did not include any vegetables. The probative value of any 
testimony to the effect that this customer may have dropped the vegetable 
matter is negated, and plaintiff accordingly must be held to have sus- 
tained the inference upon which she relies. Moreover plaintiff's testimony ¥% 
makes it more probable that the employee dropped or overlooked the | 
onion top which caused her fall rather than a customer, since according 
to plaintiff's testimony no other customers walked on the portion of the 
floor where she fell from the time she entered the store until her fall. 

Plaintiff testified there were two or three other customers during this 


period of time in another area of the store. 


The Supreme Court of Ulinois after a comprehensive review of 


numerous decisions reached a similar conclusion in the case of Donoho 
v. O'Connell's, Inc., 13 Il. (2nd) 113, 148 N.E. (2) 434, decided 
January 24, 1958. The court in that case said: 
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"Where, however, in addition to the fact 
that the substance on the floor was a product 
sold or related to defendant's operations, the 
plaintiff offers some further evidence, direct 
or circumstantial, however slight, such as the 
location of the substance or the business prac- 
tices of the defendant, from which it could be 
inferred that it was more likely that defendant 
or his servants, rather than a customer, dropped 
the substance on the premises, courts have 
generally allowed the negligence issue to go to 
the jury, without requiring defendant's knowledge 
or constructive notice. Moreover, from our re- 
view of the cases, there appears to be a diminish- 
ing reluctance by courts to accept such circum- 
stantial evidence to establish that the foreign 
substance came on the floor through defendant's 
negligence. 31 N.C. L. Rev. 134. | 


* * * * 


"Thus, it is evident that this is not a case 
where the foreign substance on which plaintiff 
slipped was unrelated to defendant's operations, 
* * * for grilled onions were frequently in- 
cluded with hamburgers served by defendant, 
and hamburgers had been eaten at the stand-up 
table. Nor is this a case where plaintiff has 
merely offered evidence of slipping on a frag- 
ment of a product sold by defendant, * * *. On 
the contrary, plaintiff has not only presented 
evidence that the foreign substance was closely 
related to defendant's operations, * * * but has 
presented additional circumstantial evidence that 
the onion ring on which she slipped was located 
beside the stand-up table cleared by the bus boy, 


that under the bus boy's practice of clearing up 
the tables food particles could drop to the floor, 
and testimony that after the bus boy cleared the 
Stand-up table, no one else ate there or was in 
that area for some fifteen minutes before plain- 
tiff fell. * * * From this circumstantial evidence, 
it could be reasonably inferred that it was more 
likely that the onion ring was on the floor through 
the act of defendant's servant, than by the acts of 
any customer. | 


12 


"As emphasized in Fox v. Schechter & Co. 
(57 Ohio App. 275, 13 N.E. (2) 730) the query is 
not whether it was also possible that a customer 
could have dropped the onion ring, but whether 
the evidence makes it more probable that defen- . 
dant or his servants dropped it."’ (Emphasis i 
added) 


And in Lehman v. Great Atlantic & Pacific Tea Company, 136 A. 
(2nd) 397, the Municipal Court of Appeals of this jurisdiction applied this 


same rule by stating that defendant's contention would not apply "if the 


evidence tends more strongly and logically to prove” plaintiff's hypothesis 


of defendant's negligence. 


a) 


IV. 


EVIDENCE THAT THE VEGETABLE MATTER 

WHICH CAUSED PLAINTIFF'S FALL WAS 

MASHED, DARK AND BRUISED AND NOT FRESH 

AND INDICATED IT HAD BEEN STEPPED ON 

QUITE A FEW TIMES IS SUFFICIENT FROM 

WHICH JURY MAY ALSO DRAW INFERENCE 
THAT IT HAD BEEN ON FLOOR LONG ENOUGH " 
FOR DEFENDANT TO DISCOVER AND REMOVE 
IY. 


Defendant in its brief argues that the plaintiff failed to produce 
any evidence showing that the vegetable matter had been on the floor 
long enough for the defendant to discover and remove it. There is 
ample evidence from which this may be inferred. Plaintiff testified 
that the vegetable matter which caused her fall was mashed, dark, and 
bruised and not fresh and had been stepped on quite a few times. The 
jury could infer from this evidence that the onion top which caused 
plaintiff's fail had been on the floor for some time and that defendant's 
employee had failed to remove it while sweeping the floor, or had drop- ‘ 


ped it while transferring the debris. In any event the condition of the 


onion top was such as to give rise to an inference that it was on the floor 
long enough for the defendant to discover and remove it. This same 


conclusion was reached in the case of Anjou v. Boston Elevated Railway 
Co., 208 Mass. 273, 94 N.E.386. That was an action for injury sustained 
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by a passenger who slipped on a banana peel on the carrier’ s platform. 


The court held that testimony that the peel felt dry, gritty as if tramped 
over a good deal, black in color and flattened out, author ized an in- 
ference that it had been upon the platform a considerable period of time 
and consequently furnished evidence of negligence of the carrier's em- 
ployee whose duty included the observing and removing of anything on 
the platform interfering with the safety of passengers. | The court 
further held that the condition of the peel was “something on which to 
base a conclusion that it was not dropped a moment before by a passen- 
ger’. To the same effect is the case of Berube v. Economy Grocery 
Stores, 315 Mass. 89, 51 N.E. (2) 777, also an action to recover 
damages for a fall ina grocery store. The evidence showed that plain- 
tiff in that case slid on Squash seeds which were gritty, dirty, and black 


just as if it had been stepped on. The court said: 





"The character of the substance,its consistency, 
its sticky mass, its grimy, dirty color, its 
size andgeneral appearance, would have | 
warranted the jury in making the findings ne 
referred to." ! 


CONCLUSION 


We submit the evidence adduced by plaintiff is cons istent with an 
hypothesis that defendant was negligent and that plaintiff's evidence also 
tends more strongly to sustain this hypothesis as against defendant's 
suggestion that the vegetable matter may have been dropped by a custo- 


mer a moment before plaintiff's fall. | Under these circumstances it 


was for the jury to determine whether it would adopt the inference 


impelled by plaintiff's evidence. | 
Respectfully submitted, 


MARTIN MENDELSOHN 
Washington Building 
Washington, D. C. 


I. IRWIN BOLOTIN 
917 15th Street, N. W. 
Washington, D. C. 


MORRIS BENSON 
Washington Building 
Washington, D. C. 

Attorneys for Appellee 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit _ 


No. 14,728 


SAFEWAY STORES, INC., 
A CORPORATION, 


Appellant, 


SADIE A. PRESTON, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


i 
The defendant, Safeway Stores, Inc., a Corporation, moves the 
| 
Court to grant a rehearing and for grounds therefore states that in af- 
firming the judgment of the United States District Court for the District 


of Columbia the Court erred as follows: | 
| 


1. The opinion of the majority in affirming the judgment of the 
United States District Court for the District of Pons failed to decide 


the only issue presented to the Court. 
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2. The opinion of the majority in affirming the judgment of the 
United States District Court for the District of Columbia relied on in- 
ferences which have no factual support in the record and on inferences 


never mentioned by the trial Court. 


3. The opinion of the majority would permit the jury to consider 
possible inferences upon behalf of a plaintiff but would not permit such 


privilege to the defendant. 


STATEMENT OF FACTS 


The joint appendix was prepared and printed on the basis of the 
only issue which was presented to the trial judge. The majority, in the 
opinion of the Court, refers to testimony and inferences not covered by 
the trial judge in his statement, and therefore the defendant believes that 
the following testimony should be included herein. 


Commencing at page 54 of the record the following is a part of the 
testimony given by Ronald G. Hill at the trial and which was not included 
in the joint appendix: 

"Q. (By Mr. Doherty) You saw this lady when 
she fell? 
"A. Yes, sir. 


"Q. Approximately how far was she from your 
checking-out counter at the time she fell? Ap- 
proximately. 


"A. Four to five feet. 


"Q. What kind of a floor do you have there, or had 
at that time? 


"A. Marble. 
"Q. Is it a floor that is hard to clean? 
“A. No, sir. It's easy to keep clean. 


“@. In your direct testimony on yesterday you 
testified that you had swept the floor some five to 
ten minutes before that? 


"A, Yes, sir. 


"Q. And after you swept the floor certain other 
customers came along, is that true? | 


"A, Yes, sir. 


"Q. When you would sweep up that debris around 
the checking-out counter, can you tell us again, at 
any time, not just at that particular time but other 
times that morning, just what would you find in 
and around the checking counter. | 


"A, Well, mostly greens, where the eustomens 
drop around there and mostly around the stand 
over there. Quite a few, too, up around the check 
stand, dropped coming through. a ; 


ARGUMENT 


I 


There was, in effect, only one error assigned and that was the re- 


fusal of the trial judge to direct a verdict for the defendant and his failure 
to grant a judgment N. O. V. ~~ The trial judge filed a memorandum in 
denying the motion N.O.V., which has been published as Sadie A. Preston, 
Plaintiff v. Safeway Stores, Inc., Defendant, 163 Fed. Supp. 749. The 
trial Court refers to the theory of the plaintiff on page 751 of the Sup- 
plement as follows: 
"In the case at bar, the theory of the plaintiff 
was that the shred of onion on which She slipped 
was on the floor as a result of negligence of one 


of the defendant's employees in Sweeping the | 
aisle." 7 


"It was the plaintiff's contention that the peg had 
a right to infer from the testimony that in sweeping 
the floor the employee had overlooked or neglected 
to sweep one little piece of onion that was lying on 
the floor and later caused the accident." | 


Under normal circumstances, in order to accept plaintiff's theory, 


she necessarily would have to produce evidence that the condition existed 


before the floor was swept and that it continued there after the sweeping 
| 
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or that the employee dropped the particular piece of vegetable. She 


could have produced testimony of the sweeping of thefloor and that no 
other person went near that spot from the time it was swept until she 
fell. There would be then evidence of some failure on the part of the 


defendant to exercise reasonable care. 


In the case of F. W. Woolworth Co. v. Williams, 59 App. D.C. 
347, 41 Fed. (2d) 970, it was stated, at page 348, the following: 

"The burden of proving defendant's negligence 

is upon the plaintiff. The mere happening of the 

accident does not shift to the defendant the burden 

of establishing that the accident did not occur 

through its negligence, nor does it create a pre- 

sumption of negligence. On the contrary, the legal 

presumption is that reasonable care was exercised 

by the defendant.” 

The defendant’s testimony under the theory of the Williams case, 
that it had swept the floor some five or ten minutes before the plaintiff 
fell, without any other factual testimony, would indicate clearly that 
the defendant had exercised reasonable care and there being no evidence 


to controvert it that a verdict should be directed. 


As stated on page 752 of the Supplement it was urged by the 
defendant that it was equally possible that one of the two or three custo- 
mers, or that even the plaintiff herself, had accidently tracked in or 
dropped the offending piece of debris, and the Court submitted to the 


jury the question as to what) inference should be drawn from the evidence. 


In passing upon defendant's motion N.O. V., the Court, commenc- 


ing at page 752 of the Supplement, made the following statement: 


"It is argued in behalf of the defendant that 
Since the evidence was capable of either one of 
two inferences, it cannot be deemed sufficient 
to prove either and that, therefore, a verdict 
in its favor should have been directed. There 
is indeed some basis for this position. One of 
the earliest and clearest statements of this 
principle is found in an opinion of Judge Taft, 
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as a Circuit Judge, in Ewing v. Goode, 78 F. 
442,444, which reads as follows: 


"When a plaintiff produces evidence that | ! 
is consistent with an hypothesis that the de- 
fendant is not negligent, and also with one 
that he is, his proof tends to establish 
neither. ' 


| 


“The Supreme Court approved this principle 
in Gunning v. Cooley, 281 U.S. 90,94, 505S./ Ct. 
231, 74 L.Ed. 720, quoting this statement of 
Judge Taft. In Pennsylvania R. Co. v. Chamber- 
lain, 288 U.S. 333, 339, 538. Ct. 391, 393, 17 
L. Ed. 819, the Court said: 


"We, therefore, have a case belonging to 
that class of cases where proven facts give 
equal support to each of two inconsistent | 
inferences; in which event, neither of them 
being established, judgment, as a matter of 
law, must go against the party upon whom | 
rests the necessity of sustaining one of 
these inferences as against the other, be-| 
fore he is entitled to recover.' | 


"This doctrine was adopted and applied by 
the Court of Appeals for this Circuit. Kelly 
Furniture Co. v. Washington Ry. & Electric 
Co., 64 App. D.C. 215,217, 76 F.2d 985; 
Capital Transit Co. v. Gamble, 82 U.S. App; 
D.C.57, 58, 160 F. 2d 283. 


"Were this the state of the law at present, 
this Court would have been inclined to direct’ a 
verdict in favor of the defendant. This principle, 
however, no longer prevails in the Federal | 
courts." | 


The trial Court in its opinion then discusses the case of 
Lavender v. Kurn, 327 U.S. 645, 66 S.Ct. 740, and on page 753 of the 


Supplement the trial judge made the following statement: 


“This discussion inevitably leads to the con- 
clusion that it is no longer the rule in the Federal 
courts that if the evidence is susceptible of two 
possible inferences, it is not sufficient to estab- 
lish either. On the contrary, the present doctrine 
is that if the evidence may lead to either one of 
two inferences, it is for the jury to determine 


i 








6 


which inference should be deduced and the jury 
has a right to draw either one. In the light of 
these considerations, the court is of the opinion 
that the issue of negligence was correctly sub- 
mitted to the jury and that the latter was justified 
in finding that the plaintiff's injuries were caused 
by the negligence of defendant's employee." 


It is most evident from the statements of the trial judge that if 
he followed the statements contained in Ewing v. Goode, supra, and 
Pennsylvania Railroad Company v. Chamberlain, supra, set out above, 
which have been definitely followed over the years in the District of 
Columbia, that he would have directed a verdict for the defendant. 


The trial Court in its discussion of Lavender v. Kurn States that 
the cases which had been followed in the District of Columbia must be 
deemed to have been overruled sub-silentio, and says that if the evi- 
dence may lead to either one of two inferences it is for the jury to de- 


termine which inference should be deduced. 


In this case there was no evidence but merely an inference that 
because the employee swept the store and among the Sweepings was 
some onion top there was an inference that either he swept the floor 
improperly or that he dropped the piece of onion when he was picking 


it up. 


There is more to this appeal than its effect on the defendant. 
The decision of the trial judge has been published in an official court 
reporter and it says that the cases which are most familiar to every 
trial lawyer as the basis of the law of evidence covering liability is no 
longer the law of the District of Columbia. Some judges have already 
relied on the decision and others will. Definitely other Courts will 
accept the statement of the trial judge unless this Court states that 
these cases have not been overruled and that they are still the law of 
this jurisdiction or, in plain words, that the opinion of the trial judge 


as set forth in the Supplement is the law of the District of Columbia. 





| 
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The majority, on page 4 of the opinion, say "In this view, we do 
not consider appellant's assault upon the trial judge's reference to 
Lavender v. Kurn, * * *". It is rather difficult to understand just what 
was in the minds of the majority when this statement was made. The 
trial judge says that on the basis of this case the other cases upon which 
the defendant relied have been overruled sub silentio and are no longer 
the law of the District of Columbia, and in order for this Court to af- 


firm the judgment it must agree with his statements sub Silentio. 


The defendant has made no assault on the case of Lavender v. 
Kurn, supra, if the law as stated therein is confined to actions under 
the Federal Employers’ Liability Act. The rules of evidence in those 
cases have been eliminated and the obligation of the employer to pay 
damages arises, when there is proof, even though entirely circum- 
stantial, from which the jury may with reason make that inference. The 
common-law rules of evidence are more strict and were as set forth in 
the various cases above cited before the opinion of the trial judge as set 


forth in the Federal Supplement. | 


I 


The learned majority, in their opinion, support the action of the 


trial judge by coming up with additional inferences and stating that 


there is no dispute about the facts. 


There is no dispute that an employee did sweep the floor but the 
Sweepings were brought back into where the checker stands and then 
cleaned up by him. They were not swept up or picked up out on the floor 
where the plaintiff fell. The checker demonstrated to the Court and 
jury how and where he did it and a picture was introduced in evidence 


of the checking out stand. | 
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Anyone familiar with the super markets know that the customers 


bring the bascart, which has four (4) rubber wheels, to the store side 


of the checking-out counter where the customer takes the purchases 
out of the cart and places them on a part of the checking-out counter 
and pushes the bascart to one side. This spot would be some three or 
four feet from the checking-out counter and would then follow the pur- 


chases through the check-out system. 


The plaintiff said she was at the checking counter and she turned, 
there being two rows of bascarts, and when she was making her second 
step she stepped on something and skidded and fell, and her arms 
scraped down on the baskets (J. A. 5). There were only a few feet 


from the checking-out counter (J. A. 6). 


The part of the record cited in the statement of facts would indi- 
cate that the customers dropped the greens around the checking-out 
counter and that they were not necessarily swept from the vegetable 


counter. 


The statement contained in the majority opinion on page 3, "But 
there was no evidence whatever that any preceding customer had pur- 
chased vegetables, and clearly the appellee had not done so”, is nota 
correct statement of the true facts. The only statement concerning this 
was by the plaintiff herself, and she said, among other things, "I did 
not see no vegetables” (J. A.6). Must we again theorize and speculate 
that the customer did or did not buy any vegetables merely because of 
negative testimony? It must be born in mind that her own witness testi- 
fied that there were two or three customers (J.A. 15). It would not be 
unusual and not beyond the realm of speculation to say that the bascart, 
in being pushed along side of the vegetable stand picked up a small 


piece of onion or it could have been brought there in a number of ways. 
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The majority say that the appellant would frame the issue in 
terms of possible inferences from possible but undemonstrated facts. 
Aren't all the inferences referred to by the trial judge, and even by the 
majority in their opinion in this Court, merely possible inferences from 
possible but undemonstrated facts? Will an inference overcome a pre- 


sumption that the defendant has exercised due care ? 


The majority in their opinion in referring to Brodsk v. Safeway 
Stores, 80 U.S. App. D.C. 308, 152 F.(2d) 677, say there was no evi- 
dence that Safeway had been negligent "either in creating the alleged con- 
dition or in permitting it to continue". There was no evidence in the 
present case, but merely because the sweepings contained vegetable 
matter, which every sweeping contained, the Court indicates that the 
jury may infer that the employee failed to properly sweep the floor or 
that he failed to properly pick it up at a spot away from where the plain- 
tiff fell. The statement of the employee was that the floor was marble 


and easy to keep clean and that it was clean except for the little piece 


of onion. 


The majority in their opinion on page 3 say it is not unreasonable 
to infer that he dropped it or swept it to the very spot near his counter 
the green onion top on which the plaintiff slipped. If this Court is unable 
to state what occurred then what evidence is there upon which a jury may 
properly conclude was the cause of the fall? The Court cites Market 
Co. v._Clagett, 19App. D.C. 12, which was a case where it was proven 


that the same condition had existed for over a year. 


The defendant says that under the law as it now exists in the 
District of Columbia if a storekeeper were to sweep his floor at any 
time and some customer fell the matter would be left to the jury to infer, 
if they so desired, that the defendant was negligent. It wouldn't even be 


necessary for the plaintiff to show that there was a hole in the broom. 
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It is common knowledge that every sweeping would have some vegetable 
matter and that would be true no matter what part of the store was swept. 
If the testimony was that the floor hadn't been swept for twenty-four 
hours then it would be left to a jury to infer that that condition had 
existed for twenty-four hours. It cannot be said that this is evidence 
which is required under the cases of Woolworth v. Williams, supra, and 
Brodsky v. Safeway Stores, Inc., supra. Such a situation is permitted 
only because of the ruling of Judge Holtzoff as it appears in the Supple- 
ment, and so that there will be no question as to the wording the follow- 
ing is quoted from page 753 of the Supplement: 
"Lest it be suggested that cases under the 

Federal Employers’ Liability Act are sui generis 

and that, therefore, the ruling in Lavender v. 

Kurn should be limited to actions in that category, 

it must be observed that there is no logical basis 

for assigning a different scope of functions to the 


jury in cases of a single type, than is accorded to 
it in all other cases. If the jury has a right to 


select one of two possible inferences that may be 


deduced from the evidence in actions of one kind, 
it has a right to do so in all situations." 
(Emphasis supplied. ) 
The majority opinion does state that the defendant is not an in- 
surer but it would be rather difficult to envision the case under the 


opinion which would not be left to the jury to infer as it pleased. 


CONCLUSION 


The defendant has filed this petition for a rehearing to try and 
impress this Court with the view that the majority, in their opinion, 
erred in affirming the judgment of the United States District Court for 
the District of Columbia, for it is honestly of the view that the law of 
the District of Columbia, unless changed by the Court, requires a re- 
versal. 


| 


The trial Court in its opinion, whether right or wrong, clearly 





and definitely stated that the law in these cases, under which numerous 
cases have been tried and decided, is no longer the law of the District 
of Columbia but it is the law of the District of Columbia as set forth in 


its opinion in the Supplement and the record. 


If this Court, on the basis of the record, concludes judicially that 
the trial Court was correct in its pronouncement of the law as therein 
set forth and that the law of the District of Columbia has been changed, 
then it should in good conscience plainly and distinctly, so that judges 
and lawyers will understand it, say that the law of those various cases 
set forth in the opinion are no longer the law of the District of Columbia 
and that the Court, not sub silentio, directly states it to be the law of the 
District of Columbia. It is unfair to the practicing attorneys of the 
District of Columbia to try cases day in and day out and to appear before 
one judge who has certain views concerning the situation and the follow- 


ing day before another judge who will have a contrary view. 


The minority opinion clearly and distinctly discusses the issue 
that was before this Court, but the defendant respectfully states that 
the majority in their opinion evade their plain judicial duty to decide 
the point presented. Litigants spend considerable money and attorneys 
a great deal of their time in endeavoring to have vital questions settled 
by an Appellate Court who seemingly are withdrawn from the personal 
feelings and emotions that may be evident in the trial Court and who 


are to decide the issues presented upon the cold record. 


It is respectfully submitted that the petition for a rehearing 


should be granted. 


CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Appellant. 
| 
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CERTIFICATE OF GOOD FAITH 


I, Cornelius H. Doherty, attorney for the defendant herein, 
hereby certify that, in my opinion, the grounds Set forth in the peti- 
tion for a rehearing are substantial and the petition is filed in good 


faith and not for the purpose of delay. 


Cornelius H. Doherty 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for Rehearing ‘ 
was served on Martin Mendelsohn, Washington Building, Washington, 
D.C., I. Irwin Bolotin, 917 15th Street, N. W., Washington, D. C. 
and Morris Benson, Washington Building, Washington, D. C., Attorneys 
for Appellee, this 18th day of March, 1959. 


Cornelius H. Doherty 
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SAFEWAY STORES, INC., 
A Corporation, 


Appellant, 


SADIE A. PRESTON, | 
Appellee ‘ 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA | 
| 


ANSWER TO PETITION FOR REHEARING 


STATEMENT OF FACTS | 

The additional testimony presented by appellant in its Petition for 
Rehearing does not change the factual basis necessary to a decision of 
this case. This additional testimony lends support to our contention that 
there is no dispute about the essential facts. Appellant in its Petition 
for Rehearing notes that its employee testified that the appellee was “four 
to five feet’ from the checkout counter at the time she fell. Appellee 
admits that she was making her second step after she turned from the 
checkout counter when she skidded and fell to the floor (J.A. 5). The 


majority opinion of this Court noted these facts. 
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Appellant in its Petition for Rehearing, however, fails to mention 
that there is no dispute concerning the location where appellee fell; nor 
is there any dispute that its employee had swept "that particular part of 
the floor"' (J.A. 14) some five or ten minutes prior to the fall, starting 
at the beginning of the vegetable stand and down the aisle right by the 
checkout counter where customers walk to check out (J A. 14); or that 
his sweepings included some two handfuls of vegetable leaves, including 
lettuce and green onion tops (J.A. 14). The only evidence concerning 
any preceding customer showed that such customer had not purchased 
vegetables. Appellee testified that this preceding customer “had some 
milk and quite a few cans and he had five pounds of sugar, but I did not 
see any vegetables or anything. The most he had was canned food and 
milk and sugar, I did see that; I noticed that, but I did not see no vege- 
tables." (J.A. 6) Accordingly, the statement contained in the majority 
opinion that there *'was no evidence whatever that any preceding customer 


had purchased vegetables,*' is a correct statement of the true facts. 


ARGUMENT 





The majority opinion of this Court merely held that it was proper 
for the trial court to permit the jury to draw the inference from the un- 
disputed facts that appellant's clerk in the first place had negligently 
failed to sweep up the piece of onion top, or had himself negligently 
dropped it as he sought to pick up two handfuls of vegetable matter from 
the floor or as the leaves were being swept into the receptacle, or even 
that he had overlooked the vegetable matter as he swept the lettuce leaves 
and the onion tops along the floor from the vegetable bin to the checkout 
counter. This opinion is thus in accord with the rule in this jurisdiction 
requiring plaintiff to prove defendant's negligence in creating the danger- 
ous condition or in permitting it to continue. It is not necessary, how- 
ever, that this negligence be proved by eye witnesses of defendant's con- 


duct. This negligence may be proved by circumstantial evidence. 
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Appellant attacks the propriety of permitting the jury to draw in- 
ferences merely because they favor appellee's theory of the case, even 


though such inferences may reasonably be drawn from the evidence. 


Appellant argues that the only inference which could reasonably 
be drawn from the evidence is that the greens were dropped by a preced- 


ing customer. Appellant states in its Petition for Rehearing (p. 8) that 


it would not be "beyond the realm of speculation to say that the bascart, 


in being pushed along side of the vegetable stand picked up a small piece 
of onion or it could have been brought there in a number of ways." 
There is no testimony whatsoever to support such an inference sought 

by appellant. Appellant also quotes the testimony of its employee (p. 3) 
that at "other times that morning," he found that customers had dropped 
greens around the checking counter. This testimony does not relate to 


the time in question in this case or to the issues presented herein. 


It is the basic contention of appellant that this Court should adopt 
or reject the pronouncement of the trial court insofar as it relates to the 
adoption by the trial court of the ruling as set forth in Lavender v. Kurn, 
327 U.S. 645. The majority opinion of this Court clearly did not con- 
sider such action necessary under the circumstances of this case. An 
appellate court is not required to rule upon every pronouncement of a 
trial court if it is not necessary to a determination of the issues in the 
case. It is elementary that a reviewing court may look into the record, 
and if the judgment below appears to be right for any reason, it will be 
affirmed. It is a general rule that a decision of a trial court which is 
correct as a matter of law will be affirmed even though the appellate 
court arrives at its conclusion by a process of reasoning different from 
that of the trial court. 
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CONCLUSION 


The point presented on this appeal has been adequately covered 
and decided by the majority opinion of the Court. It is accordingly re- 
spectfully submitted that the Petition for Rehearing should be denied. 


Respectfully submitted, 
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MARTIN MENDELSOH 
Washington Building 
Washington, D. C. | 


I. IRWIN BOLOTIN | 
917 15th Street, N. W. 
Washington 5, D. C. 


MORRIS BENSON 
Washington Building 
Washington, D. C. | 


| 
Attorneys for Appellee 


CERTIFICATE OF SERVICE 


| 
I hereby certify that a copy of the foregoing answer to Petition for 
Rehearing was served on Cornelius H. Doherty, 1010 Vermont Avenue, 


Washington, D. C., attorney for Appellant, this 27th day of March, 1959. 


I. IRWIN BOLOTIN. 





